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JOINT APPENDIX 
[Filed January 27, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 23, 1958, Sworn in on January 6, 1959 


The United States of America : Criminal No. 92-59 
v. : Grand Jury No. 1587-58 


Lester L. Jackson : Vio. 22 D.C.C. 1801, 501, 3202, 
Gene C. Smawley . 502, 3204 | 
Charles L. Cross i | 


INDICTMENT 

The Grand Jury charges: 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross entered the 
dwelling of Felix Marchegiani with intent to commit the crime of robbery. 
SECOND COUNT: | 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Felix Marchegiani, with intent, by force and violence and 
against resistance and by putting in fear, to take and carry away valu- 
able goods and property from the person and from the immediate actual 
possession of the said Felix Marchegiani. : 

THIRD COUNT: | 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Felix Marchegiani, while armed with and having readily 


available a pistol and shotgun, with intent, by force and violence and 


against resistance, and by putting in fear, to take and carry away 


2 
valuable goods and property from the person and from the immediate 
actual possession of the said Felix Marchegiani. 
FOURTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Felix Marchegiani with dangerous weapons, that is, a pistol 
and a shotgun. 

FIFTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Lester L, Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Leonard G. Kragh with a dangerous weapon, that is, a pistol. 
SIXTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Leonard G. Kragh with intent to kill the said Leonard G. Kragh. 
SEVENTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Donald J. Allen with a dangerous weapon, that is, a pistol. 
EIGHTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Donald J. Allen with intent to kill the said Donald J. Allen. 
NINTH COUNT: 

On or about December 12, 1958, within the District of Columbia, 
Charles L. Cross did carry, openly and concealed on or about his per- 
son, a dangerous weapon, that is, a pistol, without a license having been 
issued as provided by law. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Carey Winston, Foreman. 


[Filed January 30, 1959] 
PLEA OF DEFENDANT 
On this 30th day of January, 1959, the defendants, 1-Lester L. 
Jackson, 2-Gene C. Smawley, 3-Charles L. Cross, appearing in proper 
person and by his attorney: 1-without counsel, 2-Robert J. Stanford, 


3-Francis J. Kelly, being arraigned in open Court upon the indictment, 


the substance of the charge being stated to him, each pleads not guilty 


thereto. 
Oral motion of each defendant is by the Court granted. 
Bond is reduced as to each defendant from $100,000 to $30,000. 
The defendants are remanded to the District Jail. | 
By direction of 


EDWARD A. TAMM 
Presiding Judge 
Criminal Court #7 


HARRY M. HULL, Clerk 
Present: By: /s/ H. G. Dodd 
United States Attorney Depury Clerks 


By: Frederick Smithson 


Asst. U.S. Attorney 
* * * 


[ Filed June 21, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * | * 


Washington, D. C. 
Tuesday, April 5, 1960 


The above-entitled matter came on for trial on the' merits at 
3:15 p.m., before the HONORABLE JOSEPH R. JACKSON, Judge, and 
a jury. 
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MURRAY KUTNER 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * * 

Q. Your occupation? A. Iam a Lieutenant, Metropolitan Police 
Department, attached to the Robbery Squad. 

Q. How long have you been a member of the force? <A. About 
18 years. 

Q. How long have you been attached to the Robbery Squad ? 

A. Since 1947. 

Q. And I will ask you if you were so attached and working during 
the afternoon of December 12, 1955? A. That is right, sir. I was. 

* * * * * 

Q. Acting on that information, what did youdo? A. I proceeded 
to 1218 Michigan Avenue, Northeast. 

* * * * * 

Q. Whom did you meet? A. Detective Summerville, Detective 
Reid, Detective Kragh, Detective Allen, Mr. and Mrs. Marchegiani and 
their daughter. 

Q. All right, sir. While you were there, did you discuss with the 
Marchegianis, the father, mother and daughter, the information which 
you had received? Would you answer that, sir, yesor no? A. Yes. 

Q. Tell me, sir, did the mother and daughter remain there that 
entire night? A. They did. 

Q. And did you make any attempt to get them out of there? 

A. I did, sir. 

Q. When you arrived there, sir, what disposition did you make of 

the policemen you had with you? A. I placed them on post in the house. 


* * * * * 


13 Q. Now, Lieutenant, I will ask you if you had received any 


information regarding an automobile to be used in this planned crime? 
A. Yes, sir, I did. 


5 | 
Q. Was the automobile described in any way? A, Yes, it was. 
Q. What was the description afforded you? A. ¥ was a 1956 
red Ford bearing North Carolina tags. 


* * * 


A. It is CC-5738, North Carolina. 

* * * * 

Q. About what hour did you get there that evening? A. Arrived 

there about 6:35 p.m. 

Q. And I will ask you, sir, if you had occasion - you or any of the 
men with you, to observe a red vehicle on that night ? A. Yes, sir. 

Q. Where did you observe it? <A. I did not een observe it. 
It was called to my attention. 

Q. Who was the officer who called it to your attention? A. Detec- 
tive Allen called it to my attention and Detective Reid and Summerville 
in the front room called it to my attention. 

Q. All right, sir. Now, did anyone enter those premises, sir? 


A. That is right, sir. 


Q. Now, had you given any instructions to Mr. Marchegiani as to 


what he was to do, sir, if anyone came there? A. I did, sir. 

Q. What instructions did you give him? A. I instructed him 
when he opened the door to allow the men to come in and to proceed into 
the livingroom and sit on the loveseat in the livingroom at the far end of 
the livingroom. | 

15 At that time we would come into the livingroom and step in front 
of Mr. Marchegiani and protect him and apprehend the men at that time. 
* * * * * 

MR. SMITHSON: After you opened that door, si was said or done 
there ? | 

THE WITNESS: I observed Cross come into the door. 

BY MR. SMITHSON: 

Q. Was anything said or did he merely enter? A. I could not 

make out -- it was in a low whisper what he actually said -- I could only 


observe his actions. 
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Q. What did he do following his entrance? <A. He placed a gun 
against Mr. Marchegiani's stomach and forced him over to the wall 
towards me. 


* * * * * 


Q. Did you observe anyone else at that time? A. I did, sir. 
* * * * * 

Q. Were any of these people who entered these premises Lt. 
Kutner, masked or hidden in any way? <A. The first defendant Cross 
was not masked. All the other three persons that entered the house 
wore masks. 

Q. All right. That would be then the person you described as 
Gene Smawley, Raleigh Morton and the 4th person, that is correct. 

A. That is right, sir. 

Q. Now, this fourth person, was that person armed? A. Yes, 
he was. 

Q. In what manner? A. He either had a sawed-off shotgun or 
rifle. 

Q. When they entered, these four individuals, what did they say 


or do that you could hear or observe from your vantage point, sir? 


A. At the time all four men entered, Cross had entered first and 
Smawley then entered, Cross left the door ajar about a foot or a foot 
and a half and when Smawley entered, he more or less entered sideways 
without opening the door to any great distance, and he immediately 
turned the porchlight off and he stood behind the door and then Morton 
came in in the same fashion and then a fourth man came in and when 
they all four reached that point, I did not know what direction they were 
going then. 

Q. Well, what was said or done following the entry of all four into 
that hallway, sir? <A. At that time I left that point, because I thought 
they were coming back to where I was standing, and I would have to 
disappear from view. Not knowing where Mr. Marchegiani was, I did 
not want to put his life in danger, so I moved from my spot over to where 
the diningroom and at the kitchen doorway--and at that time I signaled 


ad 
‘ 


21 to the other two officers on the other side of the déor and informed 


them there were four men in the place. 

Q. Did you speak? A. I tapped. I put up my left hand. 

Q. That was Allenand who? A. Kragh. ; 

Q. Did they enter that hallway back to the kitchen, sir, or where 
did they go, if you know? A. At that time I looked over and the defend- 
ant Cross was putting out a cigarette and at that time the telephone rang, 
and there was quite a bit of shuffling at that time upstairs and at that 
time particular moment there was a shot fired and it seemed like it 
was coming from my right hand side in the direction of where the defend- 
ant Cross was. 

Q. Tell me, sir, from the time that these four entered until you 
saw this defendant Cross putting out this cigarette, about how much time 
elapsed - did you notice? A. Ido not believe it was more than a 
minute or so, a minute or a minute and a half that this all took place. 

Q. Did you see anyone go up to the second floor, sir? A. No. 

Q. Did you hear any noises of anyone ascending any stairs to the 
second floor? A. I did. ! 

22 Q. Could you tell whether or not there was more than one from 
the noise which you heard? A. It was more than one. It sounded like 
more than one. | 

Q. All right. Now, you did not go to the second floor at that time ? 
A. No, I did not, sir. : 

Q. After you heard this shot from the rifle in the direction that 
you have indicated, what did youdo? A. I was still observing from the 
kitchen at the hallway in the direction to where the telephone was ringing, 
and at that time I heard some people coming down the stairs and when 
the shot was fired, there was a scream. Somebody screamed and the 
defendant Smawley came running into the kitchen towards me and I fired 
a shot at him and he turned and went back out towards the front door. 

Q. After you fired that shot, what did you do? A I proceeded 


from the dining area around into the livingroom here which led back to 
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the same hallway where Smawley had gone, and I observed the defendant 
Cross lying on the living room floor and Raleigh Morton was lying in the 
hallway entering the house, and at that time Mr. Marchegiana was coming 
down the steps. 

23 Q. Now, at the time, sir, between the first shot that you heard off 
your right, and your shooting, either in between that time or immediately 
thereafter, was there any other shooting that you heard? A. About the 
same time there was some other shooting taking place. 

* * * * 
CROSS EXAMINATION 
BY MR. BRYANT: 
* * * * * 

42 Q. Now, Mr. Smithson asked you about these people who came in 
the house and you told him whom you saw. And then you told Mr. Smith- 
son that you saw the defendant Jackson and named him. That is not so, 
is it? A. No, sir, it is not. 

Q. Sir? A. That is not right, sir. 
* * * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Did you see any 4th personenter? A. I did. 
Q. Was that person masked? A. He was masked with a stocking 
and a baby's bib around his face. 
Q. And when all the shooting was over, sir, were there four 
people there? A. No. 
Q. How many did you see thereafter? A. Three. 
Q. Did youever see that 4th one unmasked that night, sir? 
A. No, not that night. 
* * * * 
RECROSS EXAMINATION 
BY MR. BRYANT: 


Q. Mr. Smithson asked you if you had ever seen that 4th person 


unmasked that night. As a matter of fact, you personally can testify 
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that you never saw that 4th person? <A. Oh, there was a 4th man came 
in there. | 

Q. Idid not say that. You can not positively state that you have 

44 ever seen the 4th man to recognize him, can you? _ A. I could 

not recognize the 4th man that came in there. | 

Q. What did you say? A. I could not recognize the 4th man that 
came in there. ! 

MR. BRYANT: That is all I have. 


* * * 


KENNETH CONES 


* * * 


DIRECT EXAMINATION 
* * * * 
102 BY MR. SMITHSON: 

Q. Now, with exhibit 9 before you, sir, I show you Government 
Exhibit 5 for identification, and ask you to examine it and its contents. 
A. This is a book that I recovered as part of this property that is listed 
on this photostatic copy the morning of December 13, 1958, from Provi- 
dence Hospital. 

Q. Do you recognize the book? A. Ido. 

Q. And it is the book of whom, sir? A. Gene smawley. 

Q. I show you, sir, government exhibit 7 for identification and 
ask you to examine the envelope and its contents. A. This is property 
that I recovered from Providence Hospital from Gene Smawley. 

103 Q. And you recognize that as the property you ae on that 
morning of December 13th? A. It is. ! 

MR. SMITHSON: The Government offers exhibit 5, your Honor, 
and exhibit 7 and their contents. 

THE COURT: They may be received. 

MR. BRYANT: Your Honor, may I object? 


THE COURT: I was waiting for you to do it. Do you object ? 
MR. BRYANT: Certainly. : 
THE COURT: Any particular reason? 
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MR. BRYANT: May we come to the Bench? 
(At the Bench.) 

MR. BRYANT: I can't understand--the bullets and tape and all of 
these other things that come out of the automobile--but this notebook, I 
can't understand. , It is not an instrument of crime itself--not the fruit 
of crime; it is not a weapon taken from this man and Smawley is not on 
trial here, and I fail to see the relevance. 

THE COURT: Do you see where it can do your defendant any harm ? 
Ido not yet. I will overrule your objection. Do you object to it, too? 

MR. AHERN: No, it does not affect me in the least. 

104 THE COURT: I will overrule the objection. That is, at this stage. 

MR. BRYANT: In this book I understand he asked about an address? 
What was that address? 

MR. SMITHSON: The address is on Hall Place, Southeast, which 
is the address of the defendant Jackson's mother. 

MR. BRYANT: I object to that. 

THE COURT: I will overrule your objection. 

MR. BRYANT: Your Honor does not care to hear me out ? 

THE COURT: What was that? 

MR. BRYANT: You do not care to hear me on it? 

THE COURT: I do not see the necessity for it. 

(In open Court.) 
MR. SMITHSON: For the record, then, government exhibits 5 and 


7 are received. 
(Government exhibits 5 and 7 are 
received in evidence.) 
BY MR. SMITHSON: 


Q. I show you at this time, sir, government exhibit 6 for identifica- 


tion and its contents. I will ask you, sir, what is it? A. This is a roll 
of adhesive tape that I recovered from Providence Hospital. 


* * * x* * 
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ZEPPY DAVIS 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * * ioe 
Q. You are a member of the Metropolitan Police Department ? 
A. Iam, sir. | 
Q. How long have you been a police officer? A. Six years. 
Q. Tell me, sir, were you so assigned to No. 12 Precinct on 
December 12 and December 13th of the year 1958? A. iI was. 
* * * * * 

107 Q. What was your detail? A. We were detailed to Michigan 
Avenue to find anything that was pertaining to the case like finding a 
wounded man, a gun. 

Q. Tell me, sir--let me mark this first Government Exhibit 10 


for identification. 
(Government Exhibit 10 is marked 
for identification.) 

BY MR. SMITHSON: 


Q. Inow show you Government Exhibit 10 for identification and 
ask you what itis? A. It is a pair of gloves anda baby) diaper. 

Q. When did you see those items? A. I first saw the gloves on 
the night when we were detailed on Michigan Avenue. : 

Q. Where did you see them, sir? A. Behind the hedges. 

Q. And would that be--what premises? A. About three doors 

108 down from where the incident occurred. | 

Q. That would be three doors from 1218 Michigan Avenue es 

A. Yes, sir, it would. | 


Q. Where were they on these premises that you found them? 
A. Behind the hedges underneath. 
Q. Behind and underneath a hedge? A. Yes. 


* * * * 
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WILLIAM J. McGRATH 
* * * 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
* * * 
Q. Your occupation? A. Detective. 
Q. A member of the Metropolitan Police Department? A. 


Q. For how long, sir? A. Nineteen years. 
* * * * * 
114 MR. SMITHSON: I show you government Exhibit 11 and ask you 
what it is. A. It is a cord that was given to me by Mr. Kopkind. 
Q. Did you see it found, sir? A. No, sir. 
Q. Where was it given to you? A. On Michigan Avenue in front 
of the home of Mr. Marchegiani. 
*” * * 
126 JAMES D. KENNEDY 
was called as a witness by counsel for the Government and being first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is James D. Kennedy, is that correct? A. That 
is correct. 
Q. And your occupation? A. Detective Sergeant assigned to the 
Robbery Squad, Metropolitan Police Department. 
Q. You have been on the force for how long, sir? A. Twenty years. 
Q. Were you so assigned and working, sir, shall we say, the night 
of December 13th and the morning of the 14th of December, 1958? 
A. I was. 


Q. Tell me, sir, do you know Captain Nunzio Bonaccorsy ? 
A. I did, sir. 
Q. Do you know a Malcolm Luebkert? A. Ido. 
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Q. Who was your partner that night? A. Detective Sergeant 
Malcolm Luebkert. 


Q. Iask you, sir, did you confer with Bonaccorsy earlier that 


night or that morning? A. Yes, sir. 
127 Q. About what hour? A. It was shortly after midnight of the 
morning of December 14th, 1958. 

Q. Did he give you certain information, sir, relative to a 4th 
participant in the shooting at 1218 Michigan Avenue, Northeast on the 
12th? <A. Yes. 

Q. With that information, where did you and Otticdr Luebkert go? 
A. We went to Seat Pleasant Substation of the Prince Georges County, 
Maryland police. 

Q. I will ask you, sir, if you met any officers there ? A. I did. 

Q. Tell me, sir, do you know Sergeant Cabral or Detective Nally 
there ? | 

MR. BRYANT: Leading. 

MR. SMITHSON: I am not asking him any leading questions, Just 
asking if he knows them ? 

THE COURT: It is not leading. 

BY MR. SMITHSON: 
Q. Iask you, did you see them that night? A. Yes, I did. 
128 Q. Did you go anywhere with them? A. Yes, I did. 

Q. Do you know where you went? A. I went to 916-64th Avenue, 
Cedar Heights, Maryland. | 

Q. And about what hour did you arrive there, sir? A. About 5 


Q. And did you arrest anyone there, sir? A. Yes. 

Q. And who went into this house? A. The two Maryland Detectives 
and Sergeant Luebkert and myself. 

Q. That person that you arrested, is he present in the courtroom ? 
A. Yes, he is. ! 

Q. Where is he? A. He is seated on the other side of the table, 
the first man on the left. 
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MR. SMITHSON: May the record show--will counsel stipulate that 
the witness has identified the defendant Jackson? 
MR. BRYANT: Yes. 
MR. SMITHSON: May it be so stipulated? 
THE COURT: Very well. 
129 BY MR. SMITHSON: 
Q. When you arrested him, where did you take him? <A. To the 


Seat Pleasant Substation of Prince Georges County Police. 


Q. Tell me, sir, did you have occasion that evening to notice 
either the feet or the walk of the Defendant Jackson? A. Yes, I did. 

Q. What, if anything unusual did you notice about him? A. I 
noticed that he limped. 

Q. Now, sir, when you took him to this Seat Pleasant Station, did 
you mean you brought him into the District of Columbia? A. Yes. 

Q. About what hour did you bring himin? A. We returned with 
him about six or seven a.m. 

Q. And when you brought him in, did you turn him over to anyone? 
A. Iturned him over to the Officer in Charge of the Central Cell Block 
at Police Headquarters. 

Q. What time did you go off duty? A. Eight a.m. the same date. 

MR. SMITHSON: That is all I have of the witness. 

THE COURT: Cross examine. 

* * * * 
CROSS EXAMINATION 
BY MR. BRYANT: 

Q. Now, Mr. Kennedy, you went to the home of this man and 
arrested him, is that right? A. That is correct. 

Q. And this is not the first time you have testified about him, is 
it? A. No, it is not. 

Q. But this is the first time you ever told anybody you noticed his 
walk, and he limped, isn't it? A. It is the first time I have been asked. 


* * * * * 
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Washington, D. C., 
April 7, 1960 


* * * * 


THE COURT: Next witness. Have you rested? 
MR. SMITHSON: No, your Honor, I have not. 
MR. BRYANT: May we approach the Bench? 
THE COURT: Yes. 
(At the Bench.) 
MR. BRYANT: If your Honor please, yesterday Mr. Kennedy was 


the last witness on the witness stand and I am going to ask to declare a 
mistrial on the basis of Mr. Kennedy's direct testimony. I think--I 
object to it but the objection can be of no avail in the circumstances. 

Mr. Kennedy was asked by Mr. Smithson whether or not he 
received certain information as to the identity of the 4th parties, the 
4th participant in this thing, and he said yes, and he said, what did he 
do, and he said he went out and locked this man up. There is no question 
about it, about the introducing of identificationof this man by some un- 
known person, no question about it. It is hearsay and no question about 
the fact it is prejudicial and I think it can not be cured by instructions. 

MR. SMITHSON: Your Honor, everything--evidentiarywise is 
prejudicial to a defendant, it inculpates him. Your Honor, I say that as 
soon as this witness is recalled, I will put on Lt. Burns on a very minute 
matter. I propose to ask your Honor to excuse this jury and show you the 

135 basis for it and I will give you a legal basis for it as well as a 

factual basis justifying his arrest. 

THE COURT: Do you wish to have the jury sent out ? 

MR. SMITHSON: Not immediately but I will advise the Court 
when I am prepared to go into that. | 

THE COURT: Very well. 

MR. BRYANT: He wants to excuse the jury to go into the same 
business he went into before the jury. | 

THE COURT: We do not know what he is going to do. 


* ak * * / * 
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139 NUNZIO BONACCORSY 
140 was called as a witness by counsel for the Government and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITHSON: 
Q. Your name, sir, is Nunzio Bonaccorsy? A. Yes, sir. 
Q. You are a captain in the Metropolitan Police Department ? 
A. Yes, sir. 
Q. In command of the Robbery Squad, sir? A. Yes, sir. 
Q. Were you so in command in December of 1958? A. Yes, sir. 
Q. I will ask you, sir, if Officers Kragh, Kennedy and Luebkert 
were part of your staff or subordinates at that time? A. Yes, sir, they 
were. 
MR. SMITHSON: At this time I ask the Court to exclude the jury. 
THE COURT: Very well; bearing in mind the admonition of the 
Court at the beginning of the trial, the jury will be excused until recalled. 
Follow the Marshal, please, into your jury room. 


(At 10:12 a.m. the jury retired to the jury room, and the 


following occurred out of their presence:) 
141 BY MR. SMITHSON: 

Q. Directing your attention, Captain, to Saturday, which would be 
the 13th of December, I will ask you, sir, if you had occasion to be on 
duty in the afternoon of that date? A. I was on duty all day, but in the 
afternoon I was home. I had been out all night. 

Q. Did you have occasion, sir, either to return to headquarters 
that afternoon for any reason-- A. Later that night. 

Q. And about what hour? A. Sometime after nine o'clock. 

Q. I will ask you, did you receive any information, sir, from any- 
one regarding the identity of the 4th participant in the attempted holdup 
at 1218 Michigan Avenue on the 12th of December? A. I did, sir. 

Q. Let me ask you, sir, this particular person who gave you this 
information, could you describe him, sir? A. I could, sir. 
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Q. And by this description, sir--let me ask you this: Has he ever 
been an informant for you before? A. He has, sir, many times. 
Q. I will ask you, sir, whether or not in the past you have found 
his information reliable? A. Very reliable. | 


142 Q. Have you acted on it and found it so reliable in'the past? 


A. Ihave, sir. 

Q. Then, sir, would you relate to us what was the information 
given to you by this person? A. The information given to me-- 

MR. BRYANT: I object to that. 

THE COURT: Overruled. 

THE WITNESS: The information given to me by this person was 
that the man who had made his escape at 1218 Michigan Avenue, North- 
east, was Lester Jackson. | 

BY MR. SMITHSON: 

Q. Were you given any address for him by that person? A. Yes, 
sir, I was told that he lived some place, that he was some place out in 
Maryland around Cedar Heights. 

Q. All right; were you given any information, sir, as to whether or 
not he would be apt to leave that particular place? A. Yes, sir, I was. 

Q. What was that information? A. I was told that he was wanted 
in New York for an armed holdup and that he had been hiding out because 
he had been an exercise boy and he had not showed up for quite a while 

143 because he was hiding out on account of --because he was wanted. 

Q. Was the particular city identified, sir? A. No, sir, it was 
some place in the State of New York. : 

Q. Now, when you received that information, sir, did you receive 
that in person? A. I did, sir. 

Q. What did you do with that information, Captain? A. I contacted 
Sergeant Kragh. 

Q. What orders did you give tohim? A. I asked him to check 
and see if we had any record or if he could locate a Lester Jackson who 
lived out around Cedar Heights. 

Q. Did there come a time when you received information from 
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Sergeant Kragh? A. He said, "Ifound Lester Jackson, who lives out 
there" and he said "There is a fugitive warrant for him from the City 
of Buffalo for armed holdup." 

Q. Did you give any orders then to Kragh with regard to the 
apprehension of this Lester Jackson? A. Yes, sir, I did. 

Q. What were the orders you gave him? A. I told Sergeant 
Kragh, Kennedy and Luebkert to make every effort to apprehend the 
man, 

144 Q. Do you know, sir, who was working the midnight shift on the 
night of the 14th? A. Yes, sir. 

Q. I should say the night of the 13th into the morning of the 14th? 
A. Yes, sir. 

Q. Who were they --who were the officers? A. Sergeant Lueb- 
kert and Sergeant Kennedy. 

Q. This person Lester Jackson, did you ever see a person 
described and identified to you as Lester Jackson following the 14th of 
December? A. Yes, sir, the defendant. 

Q. And where is he? A. (Pointing.) 

MR. SMITHSON: Will counsel stipulate that the witness pointed 
to the defendant Jackson? 

MR. BRYANT: Yes, sir. 

THE COURT: Let the record reflect it. 

BY MR. SMITHSON: 

Q. Captain, can you reveal the identity of your informant? 
A. Ican not, sir. 

Q. And why not, sir? A. Because I have to take care of the 


welfare of the man, the informant, as well as his family. 


145 Q. Do you have any real fear there might be any reprisal against 
this man or his family? A. I have, sir. 
MR. SMITHSON: That is all I have of the witness. 
THE COURT: Cross examine. 
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CROSS EXAMINATION 


BY MR. BRYANT: 
Q. Who is the informant? A. I can not tell that. I cannot reveal 
that, sir. : 
MR. BRYANT: Very well. Would your Honor compel him to do 


it? 
THE COURT: No. 
MR. SMITHSON: I would object, your Honor. 
THE COURT: The Court will not compel him to divulge it in view 
of what he has stated. 
MR. BRYANT: All right. I have no further questions. 
* * * * * 
146 DETECTIVE SERGEANT DOUGLAS SMITH 
147 was called as a witness by counsel for the Government and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name is Douglas Smith? A. That is correct. 
Q. You are a Detective Sergeant, Metropolitan Police Department, 
assigned to the Robbery Squad? A. That is correct. 
Q. How long have you been on the force, sir? A. Almost 12 
years. 
Q. And I will ask you, sir, if you were so employed and working 
on the date of December 16, 1958? A. I was, yes, sir. ; 
Q. I will ask you if you know an Officer Allen? A. Ido. 
Q. Would that be Donald Allen? A. That is correct. 
Q. Did you have occasion to go anywhere with Donald Allen on 
the 16th of December, 1958? A. I did. ) 
Q. Where did you go? A. Tothe D. C. Jail. 
Q. What was the purpose for going there? A. To interview 
Lester Jackson. | 
148 Q. Why did you want to interview him on December 16th? A. In 
response to a request from the Buffalo Police Department in an attempt 
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to get certain information from Jackson about a man named Jerome 
Lancaster who was still out and wanted by the Buffalo, New York Police 


Department regarding a $28,000 holdup and robbery in Buffalo, New York. 


Q. Tell me sir, what is the procedure for talking to a prisoner at 
the D. C. Jail, if you know? A. First you have to go into the anteroom 
of the jail and log in. You have to fill out the mimeographed form, sign- 
ing your name and the date, stating the person that you wish to see. That 
form has to be given to the prisoner and he has to consent to the inter- 
view. 

Q. Was this procedure followed in this particular case, sir, to 
interview the defendant, Lester Jackson? A. It was; yes, sir. 

Q. This person that you interviewed, is he here in the courtroom ? 
A. He is, sir. 

Q. Where is he? A. That is Lester Lorenzo Jackson sitting right 
there at the counsel table. 

MR. SMITHSON: May the record reflect the witness has identified 
the defendant ? 

THE COURT: It may. 

149 BY MR. SMITHSON: 

Q. Tell me, sir, in filling out such a form to interview Jackson 
whether or not he signed a consent for this interview? A. He did, sir. 

MR. SMITHSON: Your Honor, may this particular document under 
the name of Jackson, 19541, with a blue number 1020306 be marked ? 

THE COURT: It may. 

DEPUTY CLERK: Government Exhibit 12 marked for identification. 


(The document referred to above was 
marked Government Exhibit No. 12 
for identification.) 

BY MR. SMITHSON: 


Q. I show you, Sergeant Smith, Government Exhibit 12 for 
identification. What is it? A. This is a request form that I filled out 
and signed asking for permission to see Lester Lorenzo Jackson and 
the consent for Lester Jackson, for my interviewing him December 16, 
1958, at the D. C. Jail. 
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Q. Did he consent to it? A. Yes, sir. 
Q. Do you find his signature on there? A. Yes, sir; the words 


"I consent to this interview" and the signature of Lester Jackson. 

150 Q. Tell me, sir, are the officers who came for this interview 
named thereon? A. Yes, sir, my name and Detective Donald J. Allen, 
both of the Robbery Squad. 

Q. Tell me, sir, does it indicate the time that you bey to talk 
to the defendant when he came into the interview room and the time it 
was concluded? A. It does. | 

@Q. What are those times? A. 12:55 in and 2:29 out. 

MR. SMITHSON: The Government offers 12, your Honor. 

THE COURT: It may be received. 

DEPUTY CLERK: Government Exhibit 12 received in evidence. 


(Government Exhibit 12, previously 
marked for identification was 
received in evidence.) | 


BY MR. SMITHSON: 

Q. Now, tell me, sir, what, if any conversation did you have with 
Defendant Lester Jackson on that day? Give it in toto as you recall. 

A. Well, giving it in toto, I would like to refer to my notes. 
THE COURT: You may. 
MR. SMITHSON: I might state to the Court, since the jury is 
151 absent, that it will relate to another crime, but since they are 
absent, I felt your Honor should have the whole conversation. 

THE COURT: In the absence of the jury it is all right. 

MR. SMITHSON: That is what I have in mind. : 

THE WITNESS: As I related before, we went to the jail to talk to 
Lester Jackson with regard to this request from the Police Department 
to obtain additional information as to a Jerome Lancaster, who was still 
out and wanted in this $28,000 robbery in Buffalo, New York. Lester 
Jackson had on a prior occasion admitted to me that he had participated 
in this $28,000 robbery. I went to the jail and we obtained permission to 
interview Jackson, not in the rotunda, but in Mr. Stokes' office. 
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When we got into Mr. Stokes' office, there was jail official, Detec- 
tive Allen, myself and Lester Jackson. Lester already knew me as a 
police officer because I had interviewed him on prior occasions at the 
Robbery Squad. I introduced and identified Detective Allen as being a 
Metropolitan Policeman also of the Robbery Squad. 

I told Mr. Jackson I was interested in obtaining this information 
on Jerome Lancaster. I told him that the Buffalo, New York Police 
Department wanted this information. 

After I had explained to Lester Jackson, he denied taking part in 
the Buffalo holdup. I asked him if he did not take part in this robbery to 

153 explain how he could have given me all of the details of this crime 
as he did on this prior occasion. 

He told me that he heard about the New York job, that it was 
common gossip out in Northeast. 

I asked Jackson to tell me what he had heard in Northeast about 


the Tractenburg murder case. 


He replied he had heard nothing. I asked him then to explain, if 


he could, how something that happened all the way up in New York could 
be common gossip in Northeast, Washington, D. C., and that a murder 
that had happened right here in Washington, D. C., that had received 
considerable newspaper publicity he could not hear anything at all about 
that. Jackson gave me no reply to that. 

I asked Jackson if the statement that he had given me in regard to 
the Marchegiani case was untrue, also, and he told me no, that that state- 
ment was true. I had that statement with me and I read that statement 
to Jackson in its entirety. I asked him if it was a true statement and he 
said yes it was. 

I asked him if the initials on the bottom of the first page, if they 
were his initials, ''L.J.,"" and he told me that they were. 

Also on that first page there was a correction made wherein I had 
typed the statement made, I used the word "gene," and in reading the 

153 same to Jackson he stated that he had said ''Gene" but the name 


23 
Raleigh should go in that place. I asked him if those corrections were 


made at his direction, and he said they were. 


I asked him if the signature, Lester L. Jackson, on the second 


page was his signature, and he said that that was. 

I asked him then how he could say that the Buffalo job was false 
and he knew nothing about it. Jackson said to me, "I am telling you I 
did the Michigan Avenue job because I did it. Iam telling you I don't 
know nothing about the New York job, and that is all there is to it. I 
don't have to say anything to you if I don't want to. I don't have nothing 
else to say. You keep coming over here and pulling me in these rooms 
and word is going to get around I am a stoolie. If you come over here 
any more IJ am not going to say anything more. I have already said more 
than I should.” 

At this point Jackson requested the guard present to return him to 
his cell, and we left the jail. 

MR. SMITHSON: May this be marked, your Honor, Exhibit 13? 

THE COURT: It may be marked. 

DEPUTY CLERK: Government Exhibit 13 marked for identification. 


(The document referred to above was 
marked Government Exhibit No. 13 
for identification.) 

BY MR. SMITHSON: 


Q. I show you, sir, Government Exhibit 13 for identification; what 
is it? A. This is a photostatic copy of the typewritten statement that I 
obtained from Lester L. Jackson on December 14th. | 

Q. All right, sir, I will ask you whether or not that/is the state- 
ment that you read to him or the confession you previously testified to. 
A. With one exception. | 

Q. What is that? A. The statement that I read Lester L. Jackson 
at the jail had a prior statement up here that has been deleted from this 
statement that you are showing me. 

Q. Let me ask you this: You said you hada request from some 
police department for this interrogation? A. Yes, sir. | 
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Q. And I will ask you this, sir, do you have in your custody any 
of the official correspondence of the Police Department? A. Ido. 
Yes, sir. 

Q. I will ask you to look on approximately December 19, 1958, to 
see whether or not there is a letter therein addressed to the Buffalo 

155 Police Department? A. It is. 

MR. BRYANT: I can't see the relevance. This is using up time. 

MR. SMITHSON: This is showing this was done for the purpose 
he outlined and not for the purpose of soliciting a confession. 

THE COURT: The objection is overruled. 

BY MR. SMITHSON: 

Q. Do you find that letter there? A. Yes. 

MR. SMITHSON: I wonder, your Honor, with the permission of the 
Sergeant, if I might remove this copy at this particular time of this let- 
ter. It is their official file copy. 

THE COURT: If the Sergeant agrees to it, why, of course. 

MR. SMITHSON: May this be marked for identification, Govern- 
ment Exhibit 14, your Honor? 

THE COURT: It may. 

DEPUTY CLERK: Government Exhibit 14 marked for identification. 


(The document referred to above was 
marked for identification Government 
Exhibit 14.) 

156 BY MR. SMITHSON: 


Q. Iam showing 14 for identification, Sergeant; what is that, sir? 
A. This is a copy of an official Police Department Communication 
signed by Edgar E. Scott, Deputy Chief of Detectives, addressed to John 
J. Whalen, Buffalo, New York, Police Department, Buffalo, New York. 

Q. Directing your attention, for the purpose of this inquiry, to 
the last paragraph, would you read that? 

A. "On December 16, 1958, Detective Smith again inter- 

viewed Jackson at the D. C. Jail. In this interview Jackson 

retained his guilt in our case against him but now states that 

he did not take part in the New York robbery. There was no 
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mention at any time of any person named Jerome Lan- 
caster. Further questioning of Jackson is contemplated 
and in the event that any information helpful to you|is 
obtained, it will be forwarded at once. Assuring you of 
our future cooperation in all matters, I remain, 
"Very truly yours, 
"Edgar E. Scott, Chief of Detectives." 
Q. This was in response to what? A. In response to a request 
from the Buffalo Police Department for some member of the Metro- 
politan Police Department to talk to Lester Lorenzo Jackson and obtain 
157 certain information on Jerome Lancaster. | 
Q. Sir, had you during the time from the 12th of December sent 
out any teletypes to these other jurisdictions? A. Yes.. 
@. Was New York one of them? A. Yes, sir. 
Q. I will ask you, sir, if you also have a copy of a letter dated 


December 16th from the Buffalo police requesting you to do just what 


was done in this case. A. Ido, yes. I have a photostatic copy of a 


letter-- 

MR. SMITHSON: Your Honor, at this time I am not going to offer 
the confession provided your Honor agrees with my concept of the law 
on that, because I think that should be done in front of the jury, but for 
the purpose of this particular motion showing the actions and why it 
should be received in evidence, I would offer Government, Exhibit 14, 
which is the part of the correspondence done in the regular course of 
business by the Police Department at the request of New York. 

THE COURT: Of which the last paragraph was read. 

MR. SMITHSON: I would offer the whole thing. | 

THE COURT: I want to identify it in my own mind. 

MR. SMITHSON: Yes, sir. 

THE COURT: It may be received. 

DEPUTY CLERK: Government Exhibit 14 received in evidence. 


(Government Exhibit No. 14, previously 
identified was received in evidence.) 
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MR. SMITHSON: I have nothing else at this time. 

THE COURT: Any cross examination? 

MR. BRYANT: I just want to ask Mr. Smithson, if I may, and 
then-- 

THE COURT: Yes. 

MR. BRYANT: What is this you are going to offer in the presence 
of the jury? 

(Mr. Smithson handed a paper to Mr. Bryant which he looked 
at for several seconds and then returned to Mr. Smithson.) 
CROSS EXAMINATION 
BY MR. BRYANT: 

Q. Let me ask you something. You testified at great length in 
this case and the other trial when this man was on trial, did you not? 
A. I did. 

Q. And you knew Mr. Smithson's problem about his confession, 

159 didn't you? A. I don't understand. 

Q. In other words, you knew by virtue of helping to prepare this 
case, you knew there was serious question about that written confes- 
sion, didn’t you? A. I can't answer that way about a problem. There 
was no problem on my part. 

Q. I know there wasn't. You knew that Mr. Smithson was trying 


to get everything he could get in connection with this boy which happened 
after arraignment, didn't you? You know that, don't you? Don't tell 


me you don't know that. 

THE COURT: Don't talk to the witness like that, Mr. Bryant, 
there is no necessity for it at all. Reframe your question. 

MR. BRYANT: I withdraw the last question. 

THE COURT: You had better reframe it if you want the informa- 
tion. 

BY MR. BRYANT: 

Q. You knew that? (The pending question was read by the 

reporter.) 
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THE COURT: That calls for a yes-or-no answer. : 

THE WITNESS: Do you mean that Mr. Smithson communicated 
with me and asked me everything that happened after arraignment ? 

160 I would have to say no, I didn't know that. I gave Mr. Smithson 
the information that I had that I thought was pertinent to this case 
concerning everything that I had done, my part of the investigation, 
the facts that I knew, as my notes reflected, I gave that information 
to Mr. Smithson in the form of a four-page form that I typed up from 
notes that I maintain, that related all of the facts as I knew them in 
this case, which was on December 14th. These facts that happened on 
December 14. I submitted that. I have several copies of that here in 
my jacket. This is the information that I submitted to Mr. Smithson. 

Q. That is before you went to the jail? A. That is correct, 
yes, sir. | 

Q. But now, that was December 14th, 1958, was it not? 

A. That is correct. ! 

Q. Well, the trial in this case was April 7 and 8th of 1959, wasn't 
it? A. It was in '59. | 

Q. Do you mean to tell me you had no conversation with Mr. 
Smithson--you didn't tell him about this? A. About what has been re- 
lated this morning? | 

Q. Yes. A. No, sir, I did not. 

MR. BRYANT: Your Honor, would you indulge me a minute ? 

(Short pause.) | 
BY MR. BRYANT: 

Q. Well, now, I will ask you this question: During the course of 
the trial of this case you became aware of Mr. Smithson's problem 
about the confession, did you not? <A. I did, yes, sir. 

Q. You did. And you became aware of the fact that Mr. Smithson 
was trying to get everything incriminating he could about this man after 


arraignment, didn't you? You became aware of that, didn't you? 


A. Yes, sir. 
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Q. Why didn't you tell him then? A. Mr. Bryant, I am not an 
attorney, Iam a police officer. My concept of this information I related 
just now to my real thinking had no real bearing on this part of the case 
at all. As far as I was concerned, everything I related now was pertain- 
ing to the New York robbery. Everything that I have said, as far as I 
was concerned, only concerned the New York robbery. I had no concept 
of the law about whether his admission would be allowed to stay, whether 
it would be stricken. I don't feel that that is my duty. I related to Mr. 
Smithson the facts as I knew them, the facts that I thought were pertinent 
in this case. 

162 Q. Very well. Now, you say that you are a policeman and you are 
not a lawyer, and you said that you had no idea about the problems of the 
confession; right? You say that? 

MR. SMITHSON: I don't believe he said-- 

THE COURT: I don't believe he said anything of the kind, Mr. 
Bryant. 

BY MR. BRYANT. 

Q. Well, did you have any idea about Mr. Smithson's problem 
relating to the confessions and everything happening after arraignment, 
you knew he was trying to get all that in, didn't you? A. I realized at 
the time of the trial that there was some problem into the testimony 
of the confession. Prior to the time of the trial I had no knowledge of 
Mr. Smithson having any problem or anything else. 

Q. But now, prior to the trial, as a matter of fact, at the very 
time that you were the officer, I believe, who supervised the taking of 
the confession, the oral confession, the written confession, you took 
this man to the Municipal Court, to the Marshal, without letting him 


sign the confession. You brought him back after the arraignment and 
had him "adopt the confession." You did all that, didn't you? 
MR. SMITHSON: I don't believe there is any question in that. 
163 MR. BRYANT: Let me develop-- 
THE COURT: Let Mr. Smithson speak. 
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MR. SMITHSON: There is no question, the officer had the defend- 
ant from approximately 1:30 when he first saw him, that is a matter of 
record. 

MR. BRYANT: That is not the point of my interrogation. 

MR. SMITHSON: May I finish? 3 

THE COURT: You may. Please stop interrupting, Mr. Bryant. 

MR. SMITHSON: I don't see, your Honor, for the purpose of this 
examination, because this goes to the adoption on the 16th and is directed 
to the fact that it was not a questioning for the purpose of eliciting a 
"confession" that this interrogation occurred, and that it was with the 
known consent of the defendant and with his acknowledgment of the fact 
that he didn't have to talk with us; therefore, I say that anything that 
occurred immediately prior to the arraignment, or which may be fore- 


stalled by the Court of Appeals’ opinion, at least in the Lester Jackson 


case of December 10th, isn't any way germane to this inquiry. 


THE COURT: It doesn't seem to be. 
MR. BRYANT: Your Honor, may I say this, may I say what Mr. 
164 Smithson so frequently says, this is designed and directed at this 
officer's credibility. 2 

THE COURT: All right. Go ahead. It doesn't seem to me you are 
shaking his credibility a bit, though -- 

MR. BRYANT: Give me a little time. 

THE COURT: --as far as this Court is concerned, Read the 
last question and answer, please. ! 

(The reporter read the last several questions 

prior to the above colloquy to Mr. Bryant.) : 

THE COURT: Is that the former trial you are talking about when 
you say "prior to the trial"? What trial, this one, this present trial, 
or the former trial? 

MR. BRYANT: This present trial. 

THE COURT: All right. 

MR. SMITHSON: Pardon me a minute. 
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MR. BRYANT: Ido not quite understand. 

THE COURT: You should understand. You saw the trial, there 
has been a trial. Now, when you are in trial, why don't you say "former 
trial" or "present trial." 

MR. BRYANT: Former trial at that time. 

THE COURT: Former trial. Now, that is what I assumed. 

MR. BRYANT: Yes. 

BY MR. BRYANT: 

Q. Now, you were the officer, I believe I asked you this question 
--you were the officer who took the oral confession and reduced it to 
writing, took him for arraignment, brought him back, had him sign the 
confession and then took him around the city. You are the officer who 
did that? A. With one exception, yes, sir; when you made the state- 
ment I was the officer who took the oral confession and reduced it to 
writing, I did that, but when you say I took him to the arraignment, I 
did not take him to the arraignment. Two other officers took him there, 


but I was present at the arraignment. When he came back to the Robbery 


Squad I was present there, and when he did certain other things you men- 
tioned I was present at that time, yes, sir. 

Q. Now, all these acts that you put him through after arraignment 
were designed to get away from the prohibitions against the pre-arraign- 
ment confession? 

MR. SMITHSON: I believe that is a legal issue. 

THE COURT: Sustained. That is a legal matter. 

MR. BRYANT: Your Honor, may I say this-- 

THE COURT: This witness is not capable of answering that. 

MR. BRYANT: I understand. May I make this proffer, your Honor? 

THE COURT: Yes. 

MR. BRYANT: Since the Mallory decision is a matter of record, 
and I think this Court will take judicial notice of the fact that the United 
States Attorney's office, and other lawyers have met with members of 
the Police Department, particularly the Detective Bureau, time and 
again and schooled them and talked to them and had conferences with 
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them. They conducted a series of lectures on the problem presented by 
the Mallory case. | 

THE COURT: Wasn't that perfectly proper for them to do so? 

MR. BRYANT: I am not criticizing that, but I think this officer 
can answer the question on the basis of that. 

THE COURT: After the Mallory case did you receive instructions 
how you should proceed ? | 

THE WITNESS: We received lectures, as Mr. Bryant has stated. 

THE COURT: Certainly; perfectly proper. ! 

MR, BRYANT: Your Honor, J am not impugning that. 

THE COURT: I don't know what you are driving at. 

167 MR. BRYANT: I am asking this, whether or not their activities 
after arraignment of this man were not designed to neutralize the ill 
effects of the pre-arraignment confession. They were trying to get 
away from Mallory. 

THE COURT: I don't know what his answer may be and I don't 
know he can answer it. Were you trying to get away from Mallory ? 
THE WITNESS: No, sir. 
BY MR. BRYANT: 
Q. You weren't? A. No. 
MR. BRYANT: Your Honor, I have no further Psst. 
* * * * * 

179 CHARLES H. NALLY 
a witness being called by counsel for the Government, having been duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. SMITHSON: 


Q. Mr. Nally, will you give us your full name, sir ? A. Charles 
H. Nally. 
Q. Your occupation? <A. Detective Sergeant. 


Q. What particular Police Force? A. Prince Georges County 


Police Department. 
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180 Q. Stationed where? A. Seat Pleasant, Maryland. 

Q. Were you so stationed on the morning of the 14th of December, 
1958? <A. That is true. 

Q. Tell me, sir, do you know a Sergeant Luebkert of the Metro- 
politan Police Department? Or Sergeant Kennedy? A. Yes, Ido. 

Q. I ask you, sir, did you see him that-- did you see them that 
morning? A. Yes, I did. 

Q. Do you recall the hour? A. It was approximately, around 
5 a.m. 

Q. And did you have any conversation with them, sir? A. Yes, 
I did. 

Q. Did they make any request of you? A. They said that they 
wanted to pick up the 4th man in this case, Jackson, the defendant at the 
bar and question him in connection with this case here today. 

Q. All right, sir, did they make any request for service or 
assistance by you? A. They asked if we would accompany them to 
apprehend Jackson, which we did. 

Q. Tell me, sir, did you enter any premises in the effort to 

181 effect that arrest? A. Yes, sir; we did. 

Q. Did you enter the premises? A. Yes, sir, I did. 

Q. Did you take him into custody? A. Yes, sir, I did. 

Q. Where did you take him after that? A. We took him to the 
Detective Bureau at the Seat Pleasant Station. 

Q. All right, sir. Let me ask you this: Was there any inquiry as 
to whether or not he would return voluntarily to the District of Columbia? 
A. Yes, sir, there was. 

Q. Do you recall who made the inquiry? A. I talked to Jackson 
briefly and told him that the D.C. Police wanted to talk to him in con- 
nection with this robbery and that he was to return with them. He could 


do so, but if he chose not to, he could waive extradition and at which 


time he would be charged in Maryland with being a fugitive from the 
District of Columbia, and that would be an extradition hearing to deter- 
mine whether or not he had to be returned to Washington, D. C. 
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Q. Did he agree to return, sir? A. Yes, sir, he did. 
MR. SMITHSON: That is all I have of the witness. 
182 THE COURT: Cross examine. | 
CROSS EXAMINATION 


BY MR. BRYANT: 
Q. Officer, he was not booked in your jurisdiction, was he? 


A. He absolutely was not. 

Q. He was not charged as a prisoner to any Maryland authority, 
was he? A. No, sir, he was not. 

Q. No where in Seat Pleasant, no where in Prince George County 
or any place else in Maryland did this man appear as having been arrested 
by any policeman, did he? <A. Technically he was st by us. 

Q. Will you answer my question? | 

MR. SMITHSON: He is arguing with the witness. He said 
technically. 

THE COURT: That is right, he said vigennieatiy’y he was arrested 
by us." 

MR. BRYANT: I asked him a question. 

THE COURT: He said technically. If you want to know what that 
is, ask him. 

MR. BRYANT: His answer is not responsive. 

THE COURT: Don't argue with the Court. 

THE WITNESS: Would you mind repeating the giention? 

183 MR. BRYANT: Nowhere in Prince Georges County or in Seat 
Pleasant or anywhere else in Maryland does this man's name appear 
as having been arrested by any Maryland Officer, does it ? 

THE WITNESS: There is no charge. | 

BY MR. BRYANT: 

Q. The answer is no, is that right? A. No written charge. In 
other words, there is no warrant sworn out for him, that is what you 
come to. 

Q. Iam not confining my question to a warrant. 

THE COURT: He told you, he answered the question, there is no 
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written record, so why do you pursue it? 


MR. BRYANT: That is all I have. 
* * * * * 


THE COURT: Well, the Court believes in the testimony that has 


been given here, in the absence of the jury there was ample probable 


cause for arrest and as the motion for a mistrial has been repeated by 
counsel for the defendant, that is then denied. 
* * * * 
185 SERGEANT DOUGLAS SMITH 
was called as a witness on behalf of the Government and was sworn in 
the presence of the jury, after which he testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 
Q. Your name, sir, is Douglas Smith, is that correct? A. That 
is correct. 
186 Q. You are a member of the Metropolitan Police Department? 
A. Iam, yes, sir. 
Q. For how many years? A. Almost 12. 
Q. Assigned to what squad? A. Robbery Squad. 
Q. Were you so assigned, sir, on the date of December 16th, 
1958? A. I was, yes, sir. 
Q. Did you have occasion to go anywhere on that night? A. I did, 
yes, sir. 
Q. Where? A. To the D. C. Jail. 
Q. Were you alone or did anyone accompany you? A. I was 
accompanied by Detective Donald J. Allen, also of the Robbery Squad. 
Q. Did you see anyone there? A. I did, yes, sir. 
Q. Tell me, sir; whom did you see? A. I saw the defendant, 
Lester Lorenzo Jackson. 
Q. Where is he in this courtroom? A. Seated right here 
(indicating). 
MR. SMITHSON: May the record reflect the witness has identified 
187 the defendant ? 
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THE COURT: It may so reflect. 

BY MR. SMITHSON: 

Q. Tell me, sir, what is the procedure for seeing ‘a person in 
custody there. A. You have to sign in at the Guard's office in the 
anteroom. You have to fill out a mimeographed form stating who it 
is that you wish to see, for what purpose you wish to see him, you have 
to sign that form, and that form has to be taken to the prisoner and he 


has to consent to the interview. 
@. I show you Government Exhibit 12. What is it? A. That is 


the official request form which you fill out to interview a prisoner at the 


D.C. Jail. | 

Q. Is this the one that you filled out to interview Lester Jackson? 
A. It is, yes. | 

Q. And the date of it? A. December 16th, 1958. 

MR. SMITHSON: Your Honor, since this has been received in 
evidence, may I read this to the jury? 

THE COURT: You may. | 

MR. SMITHSON: This is District of Columbia Jail RC No. 632 
Resident Supervision, Jail Division, request. | 

187 "IT hereby request to interview the following: Name of 

Inmate: Lester Lorenzo Jackson. DCDC No. 130206. Loca- 

tion: C.B. 2. Purpose: Investigation. Agent or Representative 

of MPD.C. I consent to this interview." | 

This is checked. Signed, '':Lester Jackson. Time in--12:55. 

Time out: 2:29 p.m. Officer in Charge, December 16, 1958, 

Weldon B. Drake, Detective Douglas Smith, Robbery Squad, 

Detective Donald J. Allen, Robbery Squad." | 

BY MR. SMITHSON: 

Q. Now, Sergeant Smith, did you have occasion during your talk 
with the defendant Jackson on December 16, 1959, to question him ? 
'58--I am sorry. December 16, 1958, to question him regarding what 
transpired at 1218 Michigan Avenue, Northeast on December 12th? 


A. I did, yes, sir. 
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Q. I will ask you, sir, did you show him anything or read him 
anything? A. I did, yes, sir. 

MR. SMITHSON: For the record, your Honor, this which has been 
marked government Exhibit 13 for identification. 

BY MR. SMITHSON: 

Q. Ishow you, Detective Smith, Government Exhibit 13 for 

identification; what is it, without saying what its contents are? A. This 
188 is a statement given to me by Lester Lorenzo Jackson on Sunday, 
December 14, 1958. 

Q. And is that the same Lester Lorenzo Jackson you have hereto- 
fore identified in court? A. It is, yes, sir. 

Q. I will ask you, sir, to answer this question yes or no, if you 
will listen to it. I will ask you, sir, did you inquire of the defendant 
whether or not the facts which he had related to you on the earlier 
occasion were true or not? A. Yes. 

Q. Did he make a response to that? A. He did. 

Q. And with regard to those facts regarding 1218 Michigan Avenue, 
what was that response? A. He stated that the statements in that state- 
ment were true and correct. 


Q. All right, sir. Now, after he made that statement did you take 


any steps or did you take any action regarding this particular Exhibit 
13 for identification? A. I did, yes, sir. 

Q. What did you do with regard to 13? A. I read that statement 
in its entirety to Lester Lorenzo Jackson. 


Q. Other than reading the statement to him, sir, did you question 
189 him or take any other action regarding this statement? A. I did, 

yes, sir. 

Q. What was that? A. I asked him if the initials on the bottom 
of the first page, "L.J.," were his initials. He stated that they were. 
I asked him if two corrections that were made on the first page of that 
statement were made at his direction and instruction, and he said they 
were. I asked him if the name, "Lester L. Jackson," on the second 
page of that statement was his signature, and he stated that it was. 
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Q. Did he say, sir, anything to you as to whether or not the facts 


embodied in Government Exhibit 13 for identification were true or not? 
A. He stated they were true. | 

MR. SMITHSON: Your Honor, the Government offers 13 under the 
basis heretofore-- : 

MR. BRYANT: Well, of course I object. 

THE COURT: The objection is overruled. It may be received in 
evidence. | 
MR. SMITHSON: Your Honor, may I then read this? 
THE COURT: You may. 
THE DEPUTY CLERK: Government Exhibit 13 in Evidence. 


(Government Exhibit No. 13 previously 
marked for identification was received 
in evidence.) 

MR. SMITHSON: (Reading) 


"Office of Robbery Squad 
Metropolitan Police Dept. D.C. 
Sunday, December 14, 1958, 3:07 p.m. 
To: Lester Lorenzo Jackson, Colored, Male 20 years. 
"tYou are held in connection with the attempted robbery 
and assault with intent to kill that happened at about 11 p.m. 
Friday, December 12, 1958 at 1218 Michigan Avenue, N.E. 
"tYou are now requested to make a statement of the 
facts in this case to the best of your knowledge. However, 
you are advised that you are not compelled to make a state- 
ment; are not promised anything for making one; and do so 
of your own free will. If necessary, the statement you make 
will be used against you in Court. Having been so advised, 
are you willing to make a statement ?'" 
"Reply by: 'I am willing to make it, I want to ee iN 
STATEMENT: "Gene was always a good friend of mine. He would send 
191 me money from time to time when I was down here in D.C. Gene 
came by my house at 916 - 64th Avenue N.E. in Cedar Heights, Maryland, 
late. I guess it was about 9:30 p.m. on Friday night. He was driving his 
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red Ford car. With him was this big cat--Cross, and a colored boy 
named Raleigh. The big cat was a white man. They said come on and 
go with them, they wanted to talk to me. I left my house and got in the 
car and went with them. We drove some distance and parked. I think 
it was on Rhode Island Avenue, and we parked. Gene was talking most 
of the time and he told me that they were going to rob a contractor, and 
wanted to kidnap them and drive them somewhere. I told them I would 
help them rob these prople, but that I wouldn't have nothing to do with 
kidnapping them. I sure didn't know they were old folks. I sure am glad 
that none of them got hurt or killed. Gene said that Cross would go to 
the door and talk to the people in the house; they were then supposed to 
go in the house and tie them up and get some money. Raleigh was sup- 


posed to check the upstairs of the house, I was supposed to check the 


downstairs, I didn't get a chance because of the shooting. I guess the 
shooting started a minute or so after I got into the house. We all agreed 
192 that this was the way we were going to do the job. I didn't agree 
with taking them out of the house. The people who live in the house, I 
mean. We made one pass by the house first in the car, then we parked. 
I saw two cars and I knew it was the detective cars. It was real funny, 
these cars would go by, first one in one direction and then the other the 
other way. I thought everything looked wrong. We all got out of the car 
and walked to the house. Cross went in first, Gene second, Raleigh third, 
and me last. Iwas scared. Less than a minute after we got in the house 
I heard shooting, and then more shooting, and I was gone. I ducked and 
scurried out the door. I don't see how they or me lived through all of 
that. I wasn't going to shoot anybody. If I had a pistol, I would not have 
shot anyone. I would rather be charged with robbing someone rather 
than shooting somebody any day. After I left, I ran out of the house and 
turned to the right and kept on running. I kept on running. Somewhere's 
while I was running I got rid of the jacket I was wearing. I caught a 
Maryland cab and he drove me to Georgia Avenue. He didn't charge me 
anything cause he said he was going on back in. I caught another cab and 
went straight on home. I heard the radio the next morning about what had 
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193 happened. 
"Question by Detective Kragh: I now show you a picture and ask 


if you can identify. 

"Answer. That is Raleigh. I don't know his last name. The man 
who was with him, that stocking around there is what he was going to 
pull over his face. ! 

"Question by Detective Kragh: I now show you sonle cord marked 
with the initial 'K' and some white gloves, and a shotgun and ask if you 
know them. 

"Answer by Jackson: The gloves look like either mine or Gene's. 
That other piece of cloth there is a baby diaper that belongs to me. I 
had that around my neck. I threw all of that stuff away after I left the 
house. That rope was given to me by Gene." That is scratched out and 
a line through the name "Raleigh." 

"Raleigh had one hank and I had the other. Raleigh gave me his, 

I threw them away after I left. That sawed-off double barrel shotgun is 
the same gun that I picked up off of the floor of Gene's car and handed to 
Gene just before we went into the house to pull the robbery.” 

"Question by Detective Kragh: I now show you a hat, is that your 
hat ? : 

"Answer: No, sir, that hat is Gene's." 

(Continued on next sheet.) 
"Office of Robbery Squad 

Metropolitan Police Department, D.C. 
Sunday, December 14, 1958 - 3:07 p.m. 
"To: Lester Lorenzo Jackson, Colored, Male 20 years. 

"You are held in connection with the attempted robbery and the 
assault with intent to kill that happened about 11 p.m. Friday, December 
12, 1958, at 1218 Michigan Avenue, N.E. ! 

"You are now requested to make a statement of the facts in this 
case to the best of your knowledge. However, you are advised that you 
are not compelled to make a statement; are not promised anything for 


making one; and do so of your own free will. If necessary, the statement 


40 
you make will be used against you in Court. Having been so advised, are 
you willing to make a statement?" 

There are certain initials, "L.J., D.M.S. and L.G.K." 

Sheet No. 2 of Statement: 

"Question by Detective Kragh: I now show you a picture and ask 
if you know this picture. 

"Answer: Yes, that is Jack. 

"Question of Detective Kragh: I now show youa newspaper and ask 

195 you if you know those people whose pictures are there ? 

"Answer: Yes, sir, that is the man we were going to rob; and that 
is that man's little girl; that is Raleigh, and that is Gene and that is Cross. 

"Question by Detective Kragh: How did you meet Cross and how 
long ago? 

"Answer: I have known him about two months. I saw him about 
three times. I met him through Gene. 

"Question by Detective Kragh: Did either Gene, Raleigh or Cross 
ever mention this man you robbed before ? 

“Answer: Yes, Gene used to work for him as a foreman or some- 
thing. After I saw them I didn’t think they had any money. He was an 
old man, 

"Lester, this statement is now read to you by Detective Smith, and 
Wwe ask you if there is any mistakes in the statement, or if there is any- 
thing you want to add. 


"Answer by Jackson: I reckon I have told you everything. I sure 
do feel better about telling this. My wife told me the police would catch 
me some time if I kept doing wrong. If I do have to do time I know when 

196 I get out I will be better. I'm going to get me a job and do right. 

"I have made this statement because it is true and for no other 


reason. No one has made me any promises, and no one has used any 
force on me to make me give this statement, This is a true statement. 
(Signed: "Lester L. Jackson." 
Over the typed signature "Lester Lorenzo Jackson." 
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"Witnessed: 
(Signed) Leonard G. Kragh over the typed Det. Set. Leonard 

Kragh, Robbery Squad. 
(Signed) Douglas M. Smith, over the typed Detective Douglas 


M. Smith, Robbery Squad.” 

"Statement typed by Detective Douglas M. Smith, Robbery Squad. 
Statement finished at 3:55 p.m., Sunday, December 14, 1958, and consists 
of two sheets of five copies each. 

"This statement signed by Lester Jackson and witnessed at 5:06 p.m., 
12-14-58 after arraignment." ! 

MR. BRYANT: What is that last statement ? 

MR. SMITHSON: After arraignment. 

MR. BRYANT: Thank you. 

MR. SMITHSON: I think that is all I have, your Honor. 

THE COURT: Cross examine. | 

CROSS EXAMINATION 
BY MR. BRYANT: 

Q. This part of the statement which says, ''This statement signed 
by Lester Jackson and witnessed at 5:06 p.m. 12-14-58 after arraignment," 
who wrote that? You? A. I did. 

Q. You didn't sign that, did you? A. No, sir. 

Q. But you did write that? A. That is my handwriting. 

Q. So the fact that this was after arraignment was important to 
you at that time, wasn't it? A. No, sir, it was explanatory of when 
that statement was signed. 

Q. Well, there is nothing in the body of the statement that says 
anything about arraignment, is there? A. No, sir. 

Q. You thought that it was important to somebody that somewhere 
on this statement there appears the fact that it was signed after arraign- 
ment; is that afact? A. No, sir, that was put on there to account for 
the time in between the time that that statement was finished and when 


that statement was signed. During the interim, Lester L. Jackson was 
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198 taken to Municipal Court and was arraigned by Judge Fickling. 

Between the time the statement was ended and the time that I have down 
there during that period of time. 

Q. Now, it was finished at 3:55 p.m. on Sunday, wasn't it? 
A. That is correct. 

Q. And he didn't appear before Judge Fickling until 4:35, did he? 

MR. SMITHSON: The purpose of this, your Honor, there was not 
any-- 

MR. BRYANT: I object to these speeches. 

THE COURT: Keep quiet. 

MR. BRYANT: I think I can object to it, your Honor. 

THE COURT: You are not going to object until you know what the 
man is saying. 

MR. BRYANT: Can we say it at the bench out of the presence of 
the jury? 

THE COURT: No. Mr. Smithson, make your objection, if you have 
any. 

MR, SMITHSON: I object to this line of inquiry for this reason: 
This is not offered with regard to anything which transpired on December 
14. It was offered advice, the adoption of this particular statement on 
December 16, and that is the sole purpose that it was offered and the 
sole limitation; therefore, any line of inquiry such as what occurs on 

199 arraignment and all is immaterial and irrelevant, and it is not 

part of the direct examination of this witness. 

THE COURT: I understand thoroughly your reason, but I will 
permit him to ask the question. 

MR. SMITHSON: All right. 

THE COURT: I know just exactly why it was offered; go ahead. 

BY MR. BRYANT: 
Q. I believe my last question to you was whether or not--you say 


that this last which was written in longhand in your handwriting was put 


there before you wanted to account for the time between the time it was 
finished, right, and the time it was signed; is that right? A. To show 


43 
when it was signed, yes, sir. The statement was finished at one time as 
far as the typing of it was concerned, and it was signed at a different 
time. | 

Q. Do you know why it wasn't signed when it was finished? 

A. Yes, sir, I know why. 

Q. You do. 

MR. BRYANT: If your Honor please, I have no further questions. 

THE COURT: Any redirect? | 

* * * * 
REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. I would just like to bring in one thing on this issue since Iam 
relating to the date of the 16th. Tell me, sir, did you attend a preliminary 
hearing in Municipal Court on December 15th of Lester Jackson? A. On 
December 15th? ! 

Q. Yes, that is Monday. A. I would have to consult my notes, Mr. 
Smithson. I don't recall whether I attended that particular hearing. You 
are speaking of the continuance ? 2 


Q. He was arraigned on December 14th, Sunday ? : A. That is 


correct. 


Q. Were you there the next day on the hearing? A. I honestly 


don't know without consulting my notes. 
Q. Will you consult at this time? A. Ido not believe that I was 
at that hearing. 
Q. Tell me sir, were you there on Sunday on that arraignment of 
the defendant? A. On December 14 I was, yes, sir. | 
@. And the judge, who was that? A, That was Judge Fickling. 
202 Q. Tell me, was the defendant, Lester Lorenzo Jackson, at that 


time advised by the Judge? A. He was, yes, sir. 
* * * * 
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203 DONALD J. ALLEN 
a witness, previously sworn, resumed his testimony as follows: 
DIRECT EXAMINATION 
204 BY MR. SMITHSON: 
Q. Your name is Donald J. Allen? A. That is right. 
Q. Tell me, sir, did you attend the arraignment of the Defendant 


Lester Lorenzo Jackson on Monday, December 15, 1958 in Municipal 
Court? A. Yes, sir. 

Q. I will ask you whether or not the defendant was represented 
by counsel at that time? A. He was. 

Q. Who was his counsel? A. Attorney Bryant. 

* * * * * 

MR. SMITHSON: I have nothing else of the witness. That is the 
Government's case in chief, your Honor, with one exception, I have a 
part of a transcript, your Honor, with regard to the witness Kopkind. 

THE COURT: The newspaperman? 

MR. SMITHSON: Have you got it with you? Now here it is. 

MR. BRYANT: Whatever he wants to do is all right. 

THE COURT: Has it been examined by counsel? 

205 MR. BRYANT: That is all right. 

MR. SMITHSON: His testimony would relate to certain of those 
exhibits, such as the rope, and I would like to show that. 

THE COURT: Very well. 

MR. SMITHSON: May I read this, then? 

THE COURT: You may. 

MR. SMITHSON: This would be the testimony of Andrew David 
Kopkind, if he were here and able to testify and would be received in 
evidence and it is as follows: 

"Andrew David Kopkind was called as a witness by the Govern- 
ment and having been first duly sworn, was examined and testified as 
follows: 
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"DIRECT EXAMINATION 
"BY MR. SMITHSON: 

"Q. Mr. Kopkind"-- 

MR. BRYANT: If your Honor please, for the purpose of brevity, 
I will stipulate that this testimony would indicate that Kopkind picked up 
a piece of evidence here and turned it over to somebody. 

MR. SMITHSON: Your Honor, the objection was made yesterday. 

MR. BRYANT: I withdraw the objection. He can put it in. 

MR. SMITHSON: Then it would go, your Honor, to the fact that 

207 it was a small coil of rope found in a clump of bushes found a few 
doors from 1218 Michigan Avenue. May that be stipulated? 

MR. BRYANT: Yes. | 

MR. SMITHSON: May it be received in evidence? 

THE COURT: Mark it in evidence. 

MR. SMITHSON: Then the restriction on those hanks of cord is 
withdrawn. 

THE COURT: Yes. 

MR. SMITHSON: I have nothing else. The Government rests. 

MR. BRYANT: Now, may we approach the Bench? 

THE COURT: Yes. | 

(At the Bench.) 

MR. BRYANT: If your Honor please, at this time I, of course, 
make a motion for judgment of acquittal as to the defendant Jackson 
on the ground that there is no properly admissible evidence in this 
record which ties him in with the affairs at 1218 Michigan Avenue on 
December 12th, 1958. | 

THE COURT: Denied. 

MR. BRYANT: Yes, sir. Now, I wish to renew my position and 
my motion for mistrial predicated on the basis of the identification of 
this witness by some unknown person through hearsay methods by 

208 officer Kennedy. : 

THE COURT: Denied. 


« * 
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MR, BRYANT: The Defendant Jackson rests. 
* * * * 


Washington, D. C., 
Monday, April 11, 1960 
* * 


* 


217 CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury, the Court will 
now give you its instructions which constitutes the law of the case as 
far as you are concerned. 

You have heard the evidence, the statements and the arguments 
of counsel for the Governne nt and you have seen the exhibits that are 
in evidence. It now becomes your duty to determine whether or not the 
defendant is guilty of the crimes with which he is charged. 

Before discussing those charges against this defendant in detail, 
I shall summarize for you the general principles of law that must govern 
you and guide you in determining the issues. It is the function and the 
duty of the jury to determine issues of fact. It is the duty of the Court 
to instruct you as to the principles and rules of law governing the case. 
You are bound and obligated to follow the instructions of the Court as 
to the law and take the law from the Court and your verdict, of course, 
will consist of what you deem the evidence convinces you of within the 
framework of the law as given to you by the Court, but you are the sole 
judges of the facts and you must determine the facts for yourself solely 
on the evidence presented here. 

218 The fact that a defendant is charged with a crime and has been 

indicted is not to be taken as any indication of guilt. Its sole purpose 
is to bring the defendant before the Court. An indictment is merely 
the machinery and the procedure provided by law for placing a defendant 
on trial. Every defendant in a criminal case is presumed to be innocent 
and that presumption attaches to the defendant throughout the trial. 

The burden of proof is on the government to prove the defendant 
guilty beyond a reasonable doubt and unless the Government sustains 
that burden and proves beyond a reasonable doubt that the defendant 
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has committed the crimes with which he is charged, the jury must find 


the defendant not guilty. 

Proof beyond a reasonable doubt, however, does not mean proof 
beyond any doubt whatsoever. It means proof to a moral certainty and 
not proof to an absolute or mathematical certainty. By a reasonable 
doubt is meant just exactly what its name implies: It is a doubt based 
on reason, a doubt for which you can give a reason to yourself and not 
just any whimsical speculation or capricious conjecture. It means a 
doubt which is substantial and not merely shadowy. Neither does it 
mean a doubt borne of reluctance on the part of a juror to perform an 

219 unpleasant task, or a doubt arising out of sympathy for a defend- 
ant or out of anything other than a candid consideration of all of the 
evidence. 

Proof beyond a reasonable doubt simply means this: If, after an 
impartial comparison and a consideration of all of the evidence here, 
you can say to yourself that you are not satisfied of the defendant's guilt, 
then you have a reasonable doubt. On the other hand, if, after such an 
impartial comparison and consideration of all the evidence, you can 
truthfully and candidly say to yourself that you have an abiding convic- 
tion of the defendant's guilty, then you have no reasonable doubt. 

In determining whether the Government has established the charges 
against this defendant beyond a reasonable doubt, you will consider and 
weigh the testimony of all witnesses who have testified before you and 
all the circumstances concerning which testimony has been introduced. 
You may, also, consider all the exhibits which have been admitted into 
evidence. | 

You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any wit- 
ness and the extent to which he should be believed. In reaching a con- 
clusion as to the credibility of any witness and in weighing the testimony 

220 of any witness, you are to take into consideration the witness' 
manner of testifying, whether the witness impresses you as a truthful 


individual, whether the witness impresses you as having an accurate 
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memory and recollection and whether the witness has any interest in 
the case. All of those matters as well as any other factors that appear 
to you as having a bearing on the matter you may consider and weigh 
in determining what witnesses to believe and the extent to which you 
credit them. If you find any witness wilfully testified falsely as to any 
material fact concerning which the witness could not possibly have been 
mistaken, you are at liberty if you deem it wise, to disregard the entire 
testimony of that witness or any part thereof. 

In this case you have heard the testimony of several police officers. 
You are instructed that in weighing the credibility of these officers, you 
should consider the interests that they may have in the result of the case. 
Where any witness has direct personal interest in the result of the case, 
there is a strong temptation to color, pervert or withhold facts. That 
rule applies to police officers as well as all other witnesses. 

The testimony of one witness whom you may find to be entitled 

221 to full credence is sufficient for the proof of any fact and can 
justify a verdict in accordance with such testimony even if a number of 
witnesses have testified to the contrary. 

You are not to permit yourself to be influenced by anything the 
Court has said or done which has suggested to you that he is inclined to 
favor the position of either the Government or the defendant. I have not 
intended to express, nor to intimate any opinion as to what witnesses are 
worthy of belief or disbelief, what facts are established, or what inferences 
should be drawn from the evidence. If any expression of mine has seemed 
to indicate an opinion relating to any of those matters, I instruct you to 
disregard them. 


During the course of the trial, I occasionally asked questions of a 


witness in order to bring out facts that are not fully covered in the 
testimony, but do not assume that I hold any opinion on matters to which 
my questions were directed. Remember, at all times, you as jurors are 
at liberty to disregard all comments of the Court in arriving at your 
findings ofthe facts. 
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In Courts, as well as in every-day affairs of life, there are two 


types of evidence which come into play in determining a case: one is 

222 known as direct evidence, the other is known as indirect or cir- 
cumstantial evidence. Direct evidence is evidence of a witness, him- 
self, as to what he saw or heard as a witness, an eye witness of the 
crime under inquiry. Indirect or circumstantial evidence is supplied 
by testimony of facts and circumstances which tend to show that the 
offense under inquiry has been committed and by whom it has been 
committed. In other words, it is evidence which is composed of proved 
facts which raise a logical inference as to the existence of the facts at 
issue. | 

A simple but convincing demonstration of circumstantial evidence 
is the tracks of an animal in the snow. If you see a rabbit's tracks, you 
know an animal has been there just as clearly as if you had seen him, 
Both kinds of evidence, direct and circumstantial have been introduced 
here. Both kinds of evidence are equally entitled to consideration by a 
jury. Sometimes a jury may be more convinced by indirect or circum- 
stantial evidence than by direct evidence. If the circumstantial evidence 
is sufficiently strong, it may be as convincing as direct evidence because 
circumstances speak for themselves and if they are strong enough, they 
may lead to a definite conclusion, but the rule of law is that whether the 
evidence be direct or circumstantial or a combination thereof, before 

223 there may be a conviction by a jury, you must find that the evi- 
dence adds up to proof beyond a reasonable doubt. 

It is the duty of the attorneys on each side of a case to object 
when the other side offers testimony or other evidence which counsel 
believes is not properly admissible. When the Court has sustained the 
objection to any question, the jury are to disregard the questions and 
are to draw no inferences from the wording of it or to speculate as to 
what the witness would have said if permitted to answer. In allowing 
testimony or other evidence to be introduced over the objection of 
counsel, the Court does not, unless expressly stated, indicate any 


opinion as to the weight or effect of such evidence. 
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I stated before that the jurors are the sole judges of the credibility 
of all witnesses and the weight and effect of all evidence. In this case 
there has been received in evidence an alleged confession by the Defend- 
ant Jackson and there was also received in evidence testimony as to an 
alleged oral admission by the defendant. The law admits a confession 
into evidence if it is freely and voluntarily made because human experience 
shows that a confession freely and voluntarily made is likely to be relied 


on. Ordinarily a person does not admit that he has committed a crime 


224 unless the admission is true. But the situation is otherwise if the 
confession or admission is obtained by duress or coercion or the result 
of inducement or misrepresentation. If a confession or admission is 
obtained by that means, it must be rejected and disregarded by the jury. 
Consequently, if you find that the defendant's alleged confession or ad- 
mission was made under duress or as the result of coercion or as the 
result of an inducement or misrepresentation, you must disregard the 
confessions or admissions. That rule is based on reason. Human 
experience has shown that it is not uncommon for persons to admit 
confessions for crimes they have not committed if they are under 
physical, mental or moral pressure or if they are acting as the result 
of inducement or misrepresentation. 

By duress or coercion I mean both physical force or mental or 
moral pressure. Confessions obtained under such circumstances are 
unreliable and the law does not admit them. 

In considering whether an alleged confession in this case was 
voluntary or not, you should consider all the circumstances surrounding 
the making of the confession. It is for you to decide whether or not the 
confession has been voluntarily or involuntarily made. If you find it was 
involuntary, you should not consider it. If you find it was voluntarily 

225 made, then you may consider it and give it such weight as you find 
proper to do so. 

The law does not compel any defendant to take the witness stand 
to testify. Therefore, ladies and gentlemen of the jury, no presumption 
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of guilt may be raised and no inference of any kind may be drawn by 
you from the failure of a defendant to testify. The defendant is under 
no obligation to testify when he is on trial. 

The arguments of lawyers in this case are entitled to your most 
careful consideration so far as you find them logical and reasonable. 
You are to remember, however, that the lawyers are advocates of 
their respective sides and what they say does not constitute evidence. 
You should not let sympathy or prejudice enter into your deliberations 
or enter into your verdict. | 

Bear in mind, you are a fact-finding body and that you are bound 
and obligated to apply the law as given you by the Court to the facts as 
you determine them, 


Every defendant is entitled to a fair and impartial trial, uninfluenced 


by passion, prejudice or any other emotion. 

We now come to the law as it applies to this case. ‘Before I read 
to you the indictment here, I want to give you certain definite instructions 

226 with respect to it. Therefore, I want you to pay strict attention to 

what Iam about to say. You have heard, during the course of this trial, 
and you will see on the indictment the names of the defendants other than 
the present one, to wit, Smawley and Cross. In your deliberation in this 
case you are not to concern yourselves in any way whatsoever with the 
defendants Smawley and Cross and you are instructed by the Court not 
to draw any inferences at all from the fact that they are not now on trial. 
You are to concern yourselves only with the Defendant Jackson and con- 
sider only the evidence pertaining to him that you have heard here. You 
are to consider the guilt or innocence of the defendant Jackson only with 
respect to counts 1, 2, 3, and 4. | 

May I have a copy of the indictment (to the clerk)? 

THE COURT: Those counts which concern the Defendant Jackson 
I will read to you. I do not believe it is necessary to read the others, 
although you will take the indictment with you into the jury room when 


you retire to deliberate. 
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"The Grand Jury Charges: 
"On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross entered the 
dwelling of Felix Marchegiani with intent to commit the crime of robbery. 
227 Now, of course, the only defendant in that particular count that 
you are to pay any attention to is Jackson. 
"Second Count: 
"On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 


assault on Felix Marchegiani, with intent, by force and violence and 
against resistance and by putting in fear, to take and carry away valuable 


goods and property from the person and from the immediate actual 
possession of the said Felix Marchegiani. 

"Third Count: 

"On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Felix Marchegiani, while armed with and having readily 
available a pistol and shotgun, with intent, by force and violence and 
against resistance, and by putting in fear, to take and carry away 
valuable goods and property from the person and from the immediate 
actual possession of the said Felix Marchegiani. 

"Fourth Count: 

228 "On or about December 12, 1958, within the District of Columbia, 
Lester L. Jackson, Gene C. Smawley and Charles L. Cross made an 
assault on Felix Marchegiani with dangerous weapons, that is, a pistol 
and a shotgun.” 

Now, Count 1 relates to housebreaking and that is defined in the 
statute of the District as follows: I will read to you the pertinent provis- 
sions. 

"Whoever shall either in the night or daytime break and enter 
or enter without breaking any dwelling or other building or any apartment 
or any room whether at the time occupied or not with intent to break, 
carry away any part thereof or any fixture or other thing attached or 
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connected with the same or to commit any criminal offense, will be 
punished by the penalty prescribed by law." 

Count 2 relates to assault with intent to commit robbery. As 
previously stated, when I read you the indictment in Count 2, the 
defendant is charged with that offense. Assault with intent to commit 
robbery is defined in the Code of laws of the District of Columbia as 
follows: | 

"Every person who is convicted of any assault with intent to 
commit robbery shall be punished as provided by law." , 

229 In order to make out a case of assault with intent to commit 
robbery, it is essential the evidence shows beyond a reasonable doubt, 
(1) an assault; (2) an intent to commit robbery. | 

An assault is defined by law as an unlawful attempt or effort to, 
with force or violence, do injury to the person of another coupled with 
the present apparent possibility to carry out that intent. | 

Intent can only be determined by the defendant's acts and can not 
be shown directly because no one can fathom the operations of the human 
mind. Intent may be inferred by the jury from the surrounding circum- 
stances of things done, and things said and even from the act, itself. 

Since Title 22 Section 2501 refers to the crime of Robbery, the 
Court will read to you Title 22, Section 2501. D.C. Code which defines 


the crime of robbery. 


"Whoever, by force or violence against resistance and by putting 


in fear shall take from the person or immediate actual possession of 
another anything of value is guilty of robbery and shall be punished as 
provided by law." 

Count 3 of the indictment was the same as Count 2 which I just 
read except it carries with it an additional element: Assault with intent 
to commit robbery while armed. : 
229 If the Governne nt has proved that element beyond a reasonable 

doubt as well as all the other elements of crime of assault with intent 
to commit robbery, then you may find the defendant guilty under Count 


3 of the indictment. 
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Count 4 has to do with assault with a dangerous weapon and I shall 
now instruct you with respect to that charge. Title 22 Section 502 of the 


D.C. Code provides that every person convicted of an assault with a 


dangerous weapon shall be punished as provided by statute. An assault 
is defined by law as an unlawful attempt or effort with force and violence 
to do injury to the person of another, coupled with the present apparent 
possibility of carrying out such an intent. If such an assault is carried 
out with a dangerous weapon, then the crime is called "assault with a 
dangerous weapon: and that is the crime with which the defendant is 
charged in Count 4. 

A dangerous weapon may be any object which is likely to produce 
death or great bodily harm. If you find that the defendant committed an 
assault upon the complaining witness with a pistol, that would come within 
the definition of the statute of an assault with a dangerous weapon, In 
order to constitute an assault with a dangerous weapon, it is not neces- 

230 sary that there be an intent to kill or even any intent to injure or 
hit someone. It is not necessary that the weapon actually be used against 
the person assaulted. To point the weapon against another person ina 
menacing or threatening manner or any manner or to accompany it with 
any words that would justify the person in fearing that the assaulting 
weapon might be used against him, constitutes an assault with a dangerous 
weapon. 

The law provides that any person conniving in an offense or aiding 
or abetting the principal offender, shall be charged with a principal and 
is as guilty of the offense as though he himself committed it. 

The words "aid and abet" comprehend all assistance rendered by 
acts, words of encouragement, support or presence, actual or constructive 
to render assistance should it become necessary. 

You are instructed, however, that the mere presence of a defendant 
on the scene of a crime in and of itself standing alone is not sufficient in 
itself to justify a verdict of guilty. The presence of a defendant at the 
scene of a crime is a matter that may be considered by you in connection 
with all the other evidence. 
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In order togpid and abet another to commit a crime, it is necessary 

that a defendant in some fashion associate himself with the venture, that 
231 is, he must participate in it as something that he wishes to see 

brought about. That he have knowledge of the criminal offenses being 

perpetrated and that he may seek by his actions to make it successful. 

In order words, if ever a person acts jointly on or in concert, each 
person is a partner in the Commission of an offense, and all are equally 
guilty. | 

In order to find the defendant guilty of the charge made in the indict- 
ment, it is not necessary, if the other essential elements are proved by 
the Government beyond a reasonable doubt, for the Government to show 
that a particular defendant personally committed each of those offenses 
alleged in the indictment. It is sufficient to find the defendant guilty if 


you find the government has proved that he is acting in concert with one 


or more other persons who did actually commit the assault or the other 


offenses alleged in the indictment. 

A separate crime is charged in each count of this indictment. Each 
crime and the evidence applicable thereto should be considered separately. 
The fact that you may find the defendant guilty or not guilty of one of the 
crimes charged should not control your verdict with respect to the other 
crimes charged in this case. You should analyze carefully what the 

232 evidence shows with respect to the defendant Jackson leaving out of 
your consideration entirely any evidence admitted solely against the 
defendant Cross. Every defendant is entitled to have his case determined 
from his own acts and statements and the other evidence in the case which 
may be applicable to him. After you have carefully considered the evidence 
in this case, you should return a verdict as to the defendant Jackson on 
Counts 1, 2, 3 and 4 of the indictment and your verdict must be unanimous. 

Finally, members of the jury, you will consider this case in the 
light of the instructions I have given you and use the same practical 
approach, the same ordinary common sense, the same intelligence that 
you would employ in determining any other important matter that you 


have occasion to decide in the course of your everyday experience. 
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Your verdict in this case may be as to the Defendant Jackson 
guilty or not guilty as to Counts 1, 2, 3 or 4. 
(Counsel approached the bench and the following occured:) 
THE COURT: Outside of the two tenders that you made as to the 
instructions, are you satisfied ? 
MR. BRYANT: Yes, your Honor. 
MR. SMITHSON: No objections and no additions, your Honor. 
(In open court.) 
233 THE COURT: In considering the instructions which I have given 
you, you are to consider them in their entirety, that is, as a whole. You 
are not to pick out some particular instruction and accentuate that over- 


looking the others. 
* 


[ Filed April 12, 1960] 


[ VERDICT] 
On this 11th day of April, 1960, came again the parties aforesaid, 


in manner as aforesaid, and the same jury as aforesaid in this cause, 

the hearing of which was respited Thursday; whereupon the Court directs 
a Judgment of Acquittal by reason of insanity as to defendant Charles L. 
Cross; whereupon the said jury after hearing further of the evidence and 
instructions of the Court, the alternate jurors are discharged and the jury 
retires to consider their verdict, as to defendant Lester L. Jackson. 

The jury returns into Court and upon their oath say that the defend- 
ant Lester L. Jackson is guilty on counts 1, 2, 3 and 4 and thereupon each 
and every member of the jury is asked if that is his or her verdict and 
each and every member thereof says that the defendant Lester L. Jackson 
is guilty on counts 1, 2, 3 and 4. 

The defendant Lester L. Jackson is remanded to the District Jail 
and the case is referred to the Probation Officer of the Court. 

Present: By direction of 


United States Attorney /s/ JOSEPH R. JACKSON 
By: /s/ Frederick Smithson Presiding Judge 


Assistant United States Attorney Criminal Court #5 pi ais 
* * * 
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[ Filed May 18, 1960] 


JUDGMENT AND COMMITMENT 
United States of America ) 


v. ) Criminal No. 92-59 
#1. LESTER L. JACKSON ) 


On this 13th day of May, 1960 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William Bryant, 
Esq., | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Housebreaking; 
Assault with Intent to Rob; Assault while being Armed; Assault witha 
Dangerous Weapon as charged in Cts. 1, 2, 3, and 4 and the court having 
asked the defendant whether he has anything to say why judgment should 


not be pronounced, and no sufficient cause to the contrary being shown or 
? 


appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the cus- 


tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Two (2) yrs. and Eight (8) mo. to Nine (9) yrs. and 
Six (6) mo. on Ct. 1; Two (2) yrs. and Eight (8) mo. to Nine (9) yrs. and 
Six (6) mo. on Ct. 2, said sentence to run consecutively with the sentence 
imposed on Ct. 1; Two (2) yrs. and Eight mo. to Nine (9) yrs. and Six (6) 
mo. on Ct. 3, said sentence to run concurrently with the sentence imposed 
on Ct. 2; Two (2) yrs. and Eight (8) mo. to Nine (9) yrs. and Six (6) mo. 
on Ct. 4; said sentence to run consecutively with the sentence imposed 
in Cts. 2 and 3. | 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ JOSEPH R. JACKSON, 
United States District Judge 


* 1 * 
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[ Filed May 13, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Lester L. Jackson, being first duly sworn according to law, 
depose and say that I am the Defendant in the above-entitled cause, 
and, in support of my application for leave to proceed in said cause 
without being required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 


2. That because of my poverty I am unable to pay 
the costs of said suit or action. 


3. That Iam unable to give security for the same. 


. That I believe I am entitled to the redress I 
seek in said suit or action. 


. That the nature of my cause of action is briefly 
stated as follows: Appealed from Judgment entered 
5-13-60. 


/s/ Lester L. Jackson 


[ Jurat dated May 13, 1960] 


Let the applicant proceed on appeal and 
have transcript furnished without pre- 
payment of costs. 


/s/ JOSEPH R. JACKSON 
JUDGE 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THB DISTRICT OF COLUMBIA CIRCUIT 


Lester L. JACKSON, APPELLANT 
v | 


Unitep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


a 
Hl 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 


STEPHEN N. SHULMAN, 
Assistant United States Attorneys. 


No. 15754 
QUESTION PRESENTED 


In the opinion of the appellee, the following question is pre- 
sented: 

Did the District Court err in admitting appellant’s confes- 
sion into evidence where (2) on December 14, 1958, appellant 
was taken before Judge Fickling of the Municipal Court who 
advised him of his right to remain silent and warned him that 
anything he said might be used against him, (b) on December 
15, appellant was represented by presently retained counsel 
when the continued preliminary hearing was completed, (c) 
on December 16, appellant was interviewed in the District of 
Columbia Jail in response to a request of the Buffalo Police: 
Department and for the purpose of learning what appellant 
knew of a man wanted in connection with a Buffalo robbery,. 
(d) during this interview, appellant voluntarily re-affirmed 
every aspect of the confession, (e) this Court has held that the 
signing of the confession one-half hour after appellant ap- 
peared before Judge Fickling on December 14 could not “in 
any way be considered an independent act based upon proper 
counsel or as occurring after time for deliberate reflection,’” 
Jackson v. United States, 106 U.S. App. D.C. 396, 398, 273 F. 
2d 521, 523 (1959) (footnote omitted), (f) the re-affirmance 
on December 16 was not in the record before this Court but 
was proved upon retrial, (g) appellant makes and has made no 
claim of coercion of any sort? 

@ 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15754 


Lester L. JACKSON, APPELLANT 
v. 
Unrtep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTEERSTATEMENT OF THE CASE 


This appeal follows a retrial and reconviction after original 
reversal by this Court. Jackson v. United States, 106 US. 
App. D.C. 396, 273 F. 2d 521 (1959). It questions the ad- 
missibility of appellant’s written confession. 

The original appeal presented this Court with oral admis- 
sions made before preliminary hearing and the written con- 
fession drafted before but signed shortly after. This Court 
held both inadmissible. As to the written confession, the facts 
of record showed : 

Appellant was given a preliminary hearing at 4:35 
P.M. [on December 14, 1958] before a Municipal Court 
Judge who advised him of his rights, including his right 
to remain silent. He was committed. Thereafter the 
marshal took the appellant, not to the jail, but back to the 
robbery squad offices, where at 5:05 P.M. he signed a 
written confession prepared on the basis of his earlier 
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oral admissions. (106 U.S. App. D.C., at 397-398, 273 
F. 2d, at 522-523.) 


The Government argued that if the oral admissions were inad- 
missible the written confession, signed after appellant was 
informed of his rights at preliminary hearing, was nonetheless 
competent. The Court, however, held: 


Jackson’s signing of the document cannot in any way 
be considered an independent act based upon proper 
counsel or as occurring after time for deliberate reflection. 
(106 U.S. App. D.C., at 398, 273 F. 2d, at 523 (footnote 
omitted).) 

The Government’s position was accordingly rejected as “un- 
tenable.” Ibid. 

Upon retrial, additional facts were proved. Not only had 
appellant signed the confession at 5:05 P.M. on December 14, 
1958, the day he was informed of his rights by Judge Fickling 
of the Municipal Court (Tr. 202-204), but he had re-affrmed 
it on December 16, two days later. December 16 was also 
one day after the continued preliminary hearing was com- 
pleted, when appellant was represented by presently retained 
counsel (J.A. 44). 

This subsequent adoption of the confession—absent from 
the record on original appeal—was proved through the testi- 
mony of Detective Sergeant Douglas Smith, to whom appellant 
had given his confession on December 14 (J.A. 36). Sergeant 
Smith testified that he went to interview appellant in the 
D.C. Jail on December 16, in “response to a request from the 
Buffalo Police Department in an attempt to get certain infor- 
mation from Jackson about a man named Jerome Lancaster 
who was still out and wanted by the Buffalo, New York Police 
Department regarding a $28,000 holdup and robbery in Buffalo, 
New York” (J.A. 19-20). Established procedure required 
appellant’s consent to this interview, and appellant did con- 
sent (J.A. 20-21). The request form Sergeant Smith executed 
to see appellant shows that the interview began at 12:55 P.M. 
and ended at 2:29 P.M. (J.A. 21). 

At the commencement of this interview, Detective Smith 
informed appellant of his interest in Jerome Lancaster. Ap- 


3 


pellant denied any involvement in the Buffalo robbery. (J.A. 
22.) However, he had previously admitted to Detective 
Smith that he did participate in that robbery (J.A. 21). De- 
tective Smith accordingly asked appelant 


if the statement that he had given me in regard to the 
Marchegiani case [this case] was untrue, also, and he told 
me no, that that statement was true. I had that state- 
ment with me and I read that statement to Jackson in its 
entirety. I asked him if it was a true statement and he 
said yes it was. 

I asked him if the initials on the bottom of the first 
page, if they were his initials, ‘L.J.,’ and he told me that 
they were. 

Also on that first page there was a correction made 
wherein I had typed the statement made, I used the word 
‘gene,’ and in reading the same to Jackson he stated that 
he had said ‘Gene’ but the name Raleigh should go in 
that place. I asked him if those corrections were made 
at his direction, and he said they were. 

I asked him if the signature, Lester L. Jackson, on the 
second page was his signature, and he said that that was. 
(J.A. 22-23.) 


Each aspect of the confession appellant signed on December 
14 was thus covered. 
Appellant did not stop there. Detective Smith 


asked him then how he could say that the Buffalo job was 
false and he knew nothing about it. Jackson said to me, 
“I am telling you I did the Michigan Avenue job [this 
case] because I did it. I am telling you I don’t know 
nothing about the New York job, and that is all there is 
to it. I don’t have to say anything to you if I don’t want 
to. I don’t have nothing else to say. You keep coming 
over here and pulling me in these rooms and word is going 
to get around I am a stoolie. If you come over here any 
more I am not going to say anything more. I have al- 
ready said more than I should.” (J.A.23.) 


Appellant then asked to be returned to his cell, and the inter- 
view was concluded (J.A. 23). 
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Later, the results of this interview were communicated to 
the Buffalo Police Department: 


On December 16, 1958, Detective Smith again inter- 
viewed Jackson at the D.C. Jail. In this interview Jack- 
son retained [sic] his guilt in our case against him but 
now states that he did not take part in the New York 
robbery. There was no mention at any time of any per- 
son named Jerome Lancaster. Further questioning of 
Jackson is contemplated and in the event that any infor- 
mation helpful to you is obtained, it will be forwarded at 
once. (J.A. 24-25.) 


A copy of the official police communication containing this 
paragraph, addressed to John J. Whalen, Buffalo Police De- 
partment, and signed Edgar E. Scott, Chief of Detectives, was 
introduced as Government Exhibit 14 (J.A. 25). Appellant 
made no claim of any sort of coercion. 

On the basis of the evidence thus adduced, the District 
Court allowed introduction of the confession before the jury 
(Tr. 184). And, upon completion of trial, it carefully in- 
structed the jury to disregard the confession if it was not found 


voluntary in all respects (J.A. 50). 

Appellant was convicted of housebreaking, assault with in- 
tent to rob, assault while being armed, and assault with a 
dangerous weapon. He was sentenced to a total of eight years 
to 28 yearsand6 months. (J.A.57.) This appeal was timely 
noted (J.A. 58). 


BULE INVOLVED 


Rule 5, Federal Rules of Criminal Procedure, provides: 

(2) Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a complaint 
or any person making an arrest without a warrant shall 
take the arrested person without unnecessary delay before 
the nearest available commissioner or before any other 
nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be filed 
forthwith. 
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(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint against 
him, of his right to retain counsel and of his right to have 
a preliminary examination. He shall also inform the de- 
fendant that he is not required to make a statement and 
that any statement made by him may be used against 
him. The commissioner shall allow the defendant rea- 
sonable time and opportunity to consult counsel and shall 
admit the defendant to bail as provided in these rules. 

(c) Preliminary Examination. The defendant shall not 
be called upon to plead. If the defendant waives pre- 
liminary examination, the commissioner shall forthwith 
hold him to answer in the district court. If the defendant 
does not waive examination, the commissioner shall hear 
the evidence within a reasonable time. The defendant 
may cross-examine witnesses against him and may intro- 
duce evidence in his own behalf. If from the evidence it 
appears to the commissioner that there is probable cause 
to believe that an offense has been committed and that 
the defendant has committed it, the commissioner shall 
forthwith hold him to answer in the district court; other- 


wise the commissioner shall discharge him. The commis- 
sioner shall admit the defendant to bail as provided in 
these rules. After concluding the proceeding the commis- 
sioner shall transmit forthwith to the clerk of the district 
court all papers in the proceeding and any bail taken by 
him. 


SUMMARY OF ARGUMENT 


On December 14, 1958, appellant appeared before Judge 
Fickling -of the Municipal Court for preliminary hearing. 
Judge Fickling advised him of his right to remain silent and 
warned him that anything he said might be used against him. 
One-half hour later, appellant signed a confession. The next 
day, December 15, appellant was represented by presently re- 
tained counsel when the continued preliminary hearing was 
completed. On original appeal, this Court held the confession 
inadmissible because “Jackson’s signing of the document can- 
not in any way be considered an independent act based upon 
proper counsel or as occurring after time for deliberate re- 
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flection.” Jackson v. United States, 106 U.S. App. D.C. 396, 
398, 273 F. 2d 521, 523 (footnote omitted). 

Retrial of the case brought forth the further fact, not con- 
tained in the record on original appeal, that on December 16 
appellant was interviewed in the D.C. Jail in response to a 
request of the Buffalo Police Department. The purpose of 
this interview was to learn what appellant knew of a Jerome 
Lancaster who was wanted in connection with a Buffalo rob- 
bery. In the course of this interview, appellant re-affirmed 
every aspect of his earlier confession. It was open to the 
Government to adduce this additional proof. McNabb v. 
United States, 319 U.S. 784 (1943). 

Combined with the other circumstances of record, this ad- 
ditional proof establishes “an independent act based upon 
proper counsel” and “occurring after time for deliberate re- 
flection” within the meaning of this Court’s earlier opinion. 
It also justifies the admission of the confession under other 
decisions of this Court and of the Supreme Court. Eg. Gold- 
smith v. United States, — U.S. App. D.C. —, 277 F. 2d 335 
(1960) ; United States v. Bayer, 331 U.S. 532 (1947). 


ARGUMENT 


* The District Court did not err in admitting Appellant’s 
~'..7*. gonfession into evidence 


"The tule of Mallory v. United States, 354 U.S. 449 (1957), 
éotuding ineulpétory statements made during a period of de- 
tention that is unlawful because of unnecessary delay in bring- 
ing the prisoner before a committing magistrate, expresses a 
policy that was fully developed in the earlier decision in Mc- 
Nabb v. United States, 318 U.S. 322 (1943). The decisions 
applying McNabb are therefore demonstrative of the reach 
and purpose of Mallory. 

These decisions manifest that the focus of McNabb and 
Mallory is the period following arrest and preceding prelim- 
inary hearing, and that the aim of the exclusionary rule is to 
insure police promptness in bringing an accused before a mag- 
istrate for purposes of that hearing. If detention is to be con- 
tinued, it must be based on a judicial finding of probable cause 


7 


and an admonition of the attendant rights and liabilities. By 
spurring police compliance with Rule 5(a) of the Federal Rules 
of Criminal Procedure, McNabb and Mallory thus assure that 
the admonition required by Rule 5(b) and the determination 
of probable cause necessitated by Rule 5(c) will be timely 
afforded to the accused. 

Because the purpose is to require timely fruition of these 
rights, the exclusionary rule is confined to inculpatory state- 
ments which are made during a period of unreasonable delay. 
It is delay in bringing the accused before a magistrate, not ques- 
tioning, that McNabb and Mallory seek to deter. Conse- 
quently, an inculpatory statement made shortly after arrest 
will not be excluded even though an unreasonable delay before 
preliminary hearing follows. United States v. Mitchell, 322 
US. 65 (1944). Only those statements made during an un- 
reasonable delay are excluded. Upshaw v. United States, 335 
US. 410 (1948). 

Similarly, because timely fruition of the rights attending 
preliminary hearing is the purpose, the exclusionary rule has 
no application to statements made after those rights have been 
afforded. Once probable cause has been determined, and the 
accused has been informed of his right to remain silent and 
that anything he says may be used against him, “the reason 
for the rule” disappears. United States v. Carignan, 342 US. 
36, 44 (1951). Cf. Wofford v. United States, —— U.S. App. 
D.C. —, 275 F. 2d 654 (1960). The safeguard then ap- 
plicable is the Constitutional proscription of involuntary 
confessions. 

This case presents the question whether a confession origi- 
nating in oral admissions made during an unreasonable delay 
before preliminary hearing, signed after preliminary hearing, 
and voluntarily re-adopted still later, is excluded by the Mc- 
Nabb-Mallory rule. In the circumstances of this record, a 
negative answer is required. 

Certainly, a confession made during a period of unlawful 
detention and hence barred by McNabb and Mallory can- 
not forever foreclose the making of an admissable confession. 
Carried to its logical extreme, such a rule would preclude a 
valid guilty plea—the penultimate confession. See Watts v. 
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United States, — U.S. App. D.C. —, 278 F. 2d 247 (1960). 
As held by the Supreme Court: 


Of course, after an accused has once let the cat out of 
the bag by confessing, no matter what the inducement, 
he is never thereafter free of the psychological and prac- 
tical disadvantages of having confessed. He can never 
get the cat back in the bag. The secret is out for good. 
In such a sense, a later confession always may be looked 
upon as fruit of the first. But this Court has never gone 
so far as to hold that making a confession under circum- 
stances which preclude its use, perpetually disables the 
confessor from making a usable one after those conditions 
have been removed. The Silverthorne [Silverthorne 
Lumber Co. v. United States, 251 U.S. 385 (1920)] and 
Nardone [Nardone v. United States, 308 U.S. 338 (1939) ] 
cases, relied on by the Court of Appeals, did not deal with 
confessions but with evidence of a quite different cate- 
gory and do not control this question. (United States v. 
Bayer, 331 U.S. 532, 540-541 (1947).) 

The confession held admissible in Bayer was obtained in an 
effort “to incorporate the whole story in one statement” and 
was “ ‘basically’ the same as the earlier one” which the Court 
assumed was inadmissible under McNabb. 331 US., at 540. 

Indeed, this Court has held that a confession excludable 
under Mallory is admissible when “re-affirmed” after prelim- 
inary hearing. In Goldsmith v. United States, — US. App. 
D.C. —, 277 F. 2d 335 (1960), the Court accepted the trial 
court’s conclusion that certain confessions were obtained in 
violation of the Mallory rule, 277 F. 2d, at 345, and held that 
the same confessions, re-affirmed after preliminary hearing, 
were, together with new admissions, admissible in evidence. 
The later decision in Watts v. United States, supra, iterated 
this holding: 

More recently, we have rejected the contention that an 
inadmissible pre-arraignment confession cannot be effec- 
tively ratified and adopted after arraignment so long as 
the action is voluntary. See Goldsmith v. United States, 
No. 15280 (D.C. Cir. Mar. 17, 1960); Carter v. United 
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States, No. 15281 (D.C. Cir. Mar. 17, 1960). (278 F. 
2d, at 251.) 


The facts adduced upon retrial of this case prove a valid re- 
adoption which justified admitting the confession into evi- 
dence. On original appeal, the only post-arraignment adop- 
tion of record was appellant’s signing of the confession some 
half-hour after he appeared before Judge Fickling of the Mu- 
nicipal Court on December 14, 1958. This Court held that 
adoption insufficient to establish admissibility because “Jack- 
son’s signing of the document cannot in any way be considered 
an independent act based upon proper counsel or as occurring 
after time for deliberate reflection.” 106 U.S. App. D.C., at 
398, 273 F. 2d, at 523 (footnote omitted). 

Upon retrial, a subsequent re-adoption was proved which 
was “based upon proper counsel” and which did occur “after 
time for deliberate reflection.” Appellant had been informed 
of his right to keep silent and warned that anything he said 
might be used against him by Judge Fickling on December 14 
(Tr. 202-204). The next day, the continued preliminary 
hearing was held, and appellant was represented by retained 
counsel who has remained with him through this appeal (J.A. 
44). Consequently, when appellant was returned to custody 
after the preliminary hearing was completed on December 15,. 
he had abundant awareness—“counsel”—of his right of silence 
and of the danger of making any statements. Yet it was not 
until the afternoon of the next day, December 16—“after time 
for deliberate reflection”—that appellant made the re-adop- 
tion which was proved upon retrial. As the Counterstatement 
details, Detective Smith initiated the interview which resulted 
in this re-adoption in response to a request of the Buffalo 
Polce Department and for the purpose of learning what ap- 
pellant knew of a Jerome Lancaster who was wanted in con- 
nection with a Buffalo robbery. Appellant had previously 
admitted participation in this robbery to Detective Smith. 
When he denied any such involvement at the interview, De- 
tective Smith quite naturally reacted to that shift in position 
by bringing up the confession which appellant had earlier 
given him in this case. The re-adoption appellant then made 
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covered every aspect of the confession. See pp. 2-3, supra. 
And the interview ended with appellant adding: 


I am telling you I did the Michigan Avenue job because 
I didit. Iam telling you I don’t know nothing about the 
New York job, and that is all there is to it. I don’t have 
to say anything to you if I don’t want to. * * * I have 
already said more than I should. (J.A. 23.) 


A clearer statement that appellant was well aware of his right 
to remain silent, and of the danger of saying anything, can 
hardly be imagined. 

The retrial of this case has brought forth further facts and 
presents a record which plainly justifies admission of the con- 
fession. As in McNabb, on retrial it was “open to all parties 
to adduce all evidence relevant to the admissibility of the con- 
fessions, whether adduced in the previous trial or not.” Me- 
Nabb v. United States, 319 U.S. 784 (1943). Again as in Mc- 
Nabb, retrial has produced additional evidence manifesting 
that the very confession held inadmissible on original appeal 
was properly admitted. McNabb v. United States, 142 F. 2d 
904 (6th Cir.), cert. denied, 323 U.S. 771 (1944). Appellant 
made, and makes, no claim of coercion of any sort, and the 
issue of voluntariness was settled by the jury under proper 
instructions (J.A. 50). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Otrver Gascx, 
United States Attorney. 
Cart W. Betcuer, 
Srernen N. SHULMAN, 
Assistant United States Attorneys. 
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